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I. STATEMENT  
1. On January 25, 2007, Mr. Gus R. Michaels, III (Michaels or Complainant), filed a Formal Complaint (Complaint) against Public Service Company of Colorado (Public Service, PSCo, or Respondent).  The filing commenced this proceeding.  

2. By Decision No. R07-0079-I, Chief Administrative Law Judge Kirkpatrick prohibited Respondent from discontinuing service to Complainant at the following location:  500 13th Street, Boulder, Colorado.  The Order conditions continued electric and natural gas service as follows:  Mr. Michaels must "pay[] for all current utility service at that address."  Id. at Ordering Paragraph No. 1.  That Order continues in effect.  

3. Public Service timely filed its Answer to the Complaint.  The Answer put the case at issue.  

4. The parties in this matter are Mr. Michaels and Public Service.  

5. By Decision No. R07-0284-I, the Administrative Law Judge (ALJ) scheduled the hearing in this matter for June 26, 2007.  On motion of the parties, the ALJ vacated the hearing.  Decision No. R07-0470-I.  

6. There are several pending motions in this proceeding.  Each is discussed below.  

II. DISCUSSION AND CONCLUSIONS  
A.
Motion to dismiss for lack of subject matter jurisdiction  

7. On June 4, 2007, Public Service filed a Motion for Summary Judgment (Motion).  As pertinent to this discussion, in that filing PSCo asks that the Commission "dismiss … claims (or 'grievances') as immaterial to [Complainant's] legal obligation to pay his past due bill."  Id. at 5.  In support of the Motion, Respondent appended six documents.  Public Service did not file a supporting affidavit.  

8. Mr. Michaels filed his response to the Motion on June 19, 2007 (Response).
  In support of his Response, Complainant filed four document, including his affidavit.  
9. For purposes of the motion to dismiss, the following facts are pertinent and are undisputed:
  


a.
At present, Mr. Michaels is a natural gas sales customer and an electric residential customer of Public Service.  He resides in Boulder, Colorado.  


b.
During the period of at least March 2003 through April 2004, Mr. Michaels resided at 1404 Wonderview Court, Boulder, Colorado and received both electric service and natural gas service from Public Service at that address.  Although there were four persons residing at that location as roommates, Mr. Michaels was the customer of record.  


c.
Between at least April, 2003 and March, 2004, Complainant was enrolled in PSCo's Averaged Monthly Budget Billing Program.  


d.
Between approximately October 2, 2003 and January 30, 2004, Public Service experienced problems with its meter readers in Boulder, Colorado.
  


e.
In March, 2004, Respondent rebilled Complainant for his natural gas usage and for his electric usage during at least the period of approximately October 2, 2003 through January 30, 2004.  The March, 2004 rebill for electric service and natural gas service totaled $483.16.  


f.
Complainant refused to pay this amount, citing his dispute of the billing.
  

g.
At some point after he disputed the billing, Mr. Michaels closed his account with Public Service and left PSCo's system.  The $483.16 amount was unpaid.  

h.
After its own attempts to collect the $483.16 failed, Public Service twice referred the unpaid balance of $483.16 to collections.  


i.
When contacted in 2004 by BC Services, Inc., the first collection agency, Mr. Michaels informed that agency that the debt was the subject of a bona fide dispute.  BC Services, Inc., did not undertake further collection action.  


j.
When contacted in 2006 by Affiliated Credit Services, the second collection agency, Mr. Michaels informed that agency that the debt was the subject of a bona fide dispute.  Affiliated Credit Services did not undertake further collection action.  


k.
When Mr. Michaels began electric service and natural gas service at his current residence in July, 2006, Public Service transferred the $483.16 amount to Complainant's new account.  In August, 2006, PSCo included the $483.16 amount on the bill sent to Mr. Michaels for electric service and natural gas service at his current residence.  


l.
Mr. Michaels refused to pay the $483.16 amount, contending it is a disputed billing.  


m.
When PSCo served Mr. Michaels with a notice of its intent to discontinue his electric service and natural gas service, Mr. Michaels filed the Complaint.  

10. Complainant asserts these bases for the Complaint:  (a) the disputed 2004 rebilling (this focuses on meter reading); (b) PSCo's "intentional misconduct in assigning a disputed debt to collections, thereby defaming Complainant's credit report"; (c) PSCo's decision to write off a debt sent to collection, to recall the disputed amount from collections, and to add it to billings for Complainant's current address "as a means to hold current service hostage"; (d) PSCo's attempt to discontinue service at the current residence "due to a bona-fide [sic] dispute at a former address"; (e) "complaints concerning failings in [PSCo's] dispute resolution procedures"; (f) the need for an investigation into "why Complainant was denied procedural due process in the form of a hearing with [PSCo] management or a 3rd party designee"; and (g) a "false payment plan agreement that [PSCo] attempted to create" in mid-December, 2006.  Complainant's Response to Motion to Limit Scope at ¶ 3; see also Complaint at letter dated November 9, 2006 at 1-2 and at letter dated December 27, 2006 (bases for informal complaint which Mr. Michaels initiated against PSCo); Complainant's Combined Motion to Compel, filed May 30, 2007, at ¶ 8 (statement of areas at issue).  

11. Mr. Michaels claims that Public Service has caused at least these harms to him:  (a) as a result of PSCo's "misconduct[, he is] stuck with a $500.00 bill and no roommates to collect from"; (b) PSCo "slandered [his] credit"; (c) PSCo "has held [his] current service hostage"; (d) PSCo "has forced [him] to engage in this [Complaint] action"; and (e) PSCo "failed repeatedly to provide the adequate, efficient, just and reasonable service it is mandated to provide, and [he has] spent hours trying to have [Public Service] rectify [its] own mess."  Response at Exhibit 1 at ¶ 12.  

12. Complainant also states that he seeks Commission resolution of PSCo's "arbitrary fail[ure] to inform a credit agency that a certain bill is disputed by a customer, thereby intentionally misreporting the debt in violation of the consumer credit reporting rules."
  Response at 20.  

13. Further, Mr. Michaels asserts these claims:  (a) PSCo violated enumerated Commission rules and Public Service tariff provisions; (b) PSCo "engaged in intentional and/or negligent misrepresentation concerning its billing and the meter reading debacle;"
 and (c) PSCo "engaged in intentional and/or negligent misrepresentation and/or fraud concerning the meter reading debacle and its letter explaining the 'meter reading issue'[.]"  Response at Exhibit 3 at Response to Interrogatory No. 3(a); Response at 17-19.  

14. Finally, Complainant asserts that he has been harmed due to PSCo's negligent supervision of its employees (i.e., meter readers in Boulder).  

15. In seeking relief from the Commission, Mr. Michaels asserts that the Commission has "ample ancillary jurisdiction by statute upon which to make findings and rule on all matters in the Complaint, including the underlying debt and [PSCo's] misconduct, fraud, estoppels, deceits and other misconduct."  Response at 6 (emphasis supplied).  Complainant asks that the Commission "enter an Order granting whatever relief the Commission deems legally appropriate."  Complaint at ¶ 5.  Mr. Michaels seeks "appropriate redress for the many wrongdoings incurred in this matter" (Response at 3) and states that the Commission can "fashion any remedy it deems appropriate" (id. at 4).  Complainant states that the Commission is able to fashion remedies, including, inter alia, "something narrowly tailored to an individual case."  Id. at 17.  

16. Public Service filed a Motion for Summary Judgment in which, as pertinent to this discussion, it challenges the Commission's subject matter jurisdiction to decide many of the claims contained in the Complaint.
  Respondent requests that the Commission (a) limit its consideration to one issue (i.e., whether Complainant is obligated to pay $483.16 for prior electric service and natural gas service) and (b) dismiss all other issues, claims, and grievances as "immaterial to [Complainant's] legal obligation to pay his past due bill" (Motion at 5).  In support of this request, PSCo argues that, as established by § 40-6-108(1)(a), C.R.S.,
 the Commission has limited subject matter jurisdiction.  As a result, according to Respondent, "Complainant's asserted tort causes of action -- slander/libel, fraud, negligent supervision, etc. -- and related damage claims may not be prosecuted at the Commission."  Consequently, Public Service argues, the Commission must dismiss those claims and the related requests for damages.  

17. Mr. Michaels disputes the suggestion that the Commission cannot decide all claims set out in the Complaint.  
18. He argues, first, that Respondent waived its right to question the Commission's jurisdiction over all claims set out in the Complaint when PSCo failed to file a motion to dismiss for lack of subject matter jurisdiction prior to filing its Answer.  
19. Second, Complainant asserts that Respondent assented to or conceded the Commission's primary jurisdiction to decide, and PSCo chose the Commission as the appropriate forum to decide, all claims in the Complaint when Public Service elected in 2006 to forego collection efforts in Boulder County courts.  

20. Third, Mr. Michaels argues that, read together, § 40-3-101(2), C.R.S.,
 § 40-3-102, C.R.S.,
 § 40-6-108(a), C.R.S., and Colorado Supreme Court decisions provide the Commission with authority sufficient  

to give the PUC wide-ranging jurisdiction to consider any law, including common law, regulatory law, equitable principles, or otherwise as it regards to [sic] a regulated public monopoly and its customers.  …  Henceforth [sic], the PUC is free to consider all claims and defenses -- legal, equitable, regulatory or otherwise as it relates to [PSCo] and its customers.  …  The legal precedent … empower[s] the Commission with the ability to craft wide-ranging remedies, which include a combination of administrative and judicial remedies that are not mutually exclusive, including the issuance of special orders in individual cases.  

Response at 8-9 (emphasis in original) (citations omitted).  In this regard, Complainant argues that the Commission should discount PSCo's claim that the Commission has limited jurisdiction because Public Service fails to cite any legal authority to support its assertion that tort claims cannot be prosecuted at the Commission.  According to Complainant, "[t]here exists no statute, rule or decision that delineates and/or informs either customer or jurists, [sic] as to what causes of action or defenses, [sic] are or are not eligible for prosecution before the Commission."  Id. at 9 (underlining in original).  Given the absence of a prohibition and the Commission's broad authority over public utilities, Complainant urges the Commission to decide all claims contained in the Complaint.  

21. Fourth and finally, Mr. Michaels argues that the Commission should decide all claims because the approach advocated by Public Service would result in his having to seek redress in at least two fora:  the Commission and a state court.  According to Complainant, this approach "is a recipe for fragmented and conflicting decisions in multiple forums without any clarity."  Id. at 10.  To avoid this result and given the absence of any clear jurisdictional demarcation (as discussed above), Mr. Michaels urges the Commission to decide all claims set out in the Complaint.  

22. Before turning to the merits of the Motion, the ALJ addresses Complainant's first argument (i.e., Respondent waived its right to raise subject matter jurisdiction because it did not file a motion to dismiss prior to filing its Answer).  

23. "Subject matter jurisdiction concerns the authority of the [Commission] to decide a particular matter."  In re Marriage of Haddad, 93 P.3d 617, 619 (Colo. App. 2004).  Thus, "questions of subject matter jurisdiction may be raised at any time" (Pueblo West Metropolitan District v. Southeastern Colorado Water Conservancy District, 717 P.2d 955, 957 (Colo. 1986)); and the right to raise an issue of jurisdiction "cannot be waived" (Marriage of Haddad, 93 P.3d at 619).  See also Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 12(h) ("Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the action" (emphasis supplied)).  Public Service did not, and could not, waive its right to raise the issue of subject matter jurisdiction.  This is a complete answer to Complainant's waiver argument.  Complainant's first argument is unavailing.  
24. Before turning to the merits of the Motion, the ALJ considers Complainant's second argument (i.e., PSCo, either by its actions or by its failure to act, conferred jurisdiction on, or consented to the jurisdiction of, the Commission).  
25. As noted, subject matter jurisdiction is the power and authority of the Commission to decide a case.  "[I]t is beyond [the parties'] power to confer upon [the Commission] jurisdiction of the subject-matter which it does not possess under the constitution and statutes of the state."  Clinic Masters, Inc. v. District Court, 556 P.2d 473, 476 (Colo. 1976); see also Hall v. Jones, 100 P. 418 (Colo. 1909) (same).  Thus, Public Service cannot confer, and cannot accede to, Commission subject matter jurisdiction by agreement, by action, or by inaction.  This is a complete answer to the argument that PSCo conferred or agreed to the Commission's jurisdiction to decide all the claims in the Complaint.  The second argument is unavailing.  
26. Before turning to the substance of the Motion, the ALJ addresses the form of the Motion.  As noted, Public Service used a Motion for Summary Judgment as the procedural vehicle to raise the issue of subject matter jurisdiction.  A motion for summary judgment goes to the merits of the action and, so, cannot be used to raise subject matter jurisdiction.  Subject matter jurisdiction, which goes to the ability of the Commission to decide a case, is raised by a motion to dismiss made pursuant to Colo.R.Civ.P. 12(b)(1).  Trinity Broadcasting of Denver, Inc. v. City of Westminster, 848 P.2d 916, 924 (Colo. 1993).  Accordingly, insofar as it questions the Commission's authority, the Motion is a motion to dismiss for lack of subject matter jurisdiction pursuant to Colo.R.Civ.P. 12(b)(1).  

27. The ALJ now turns to the substance of the motion to dismiss.  

28. When considering a motion to dismiss based on lack of subject matter jurisdiction, the following principles apply:  Once subject matter jurisdiction is raised, the complainant bears the burden of proving the existence of the Commission's jurisdiction to decide the case or claim.  Medina v. Colorado, 35 P.3d 443, 452 (Colo. 2001); Pfenninger v. Exempla, Inc., 12 P.3d 830, 833 (Colo. App. 2000).  A complainant may meet this burden by a prima facie showing of threshold jurisdiction.  Pioneer Astro Industries, Inc. v. District Court, 566 P.2d 1067, 1068 (Colo. 1977).  The complaint's "allegations have no presumptive truthfulness[.]"
  Medina, 35 P.3d at 452 (internal quotation marks and citation omitted).  If necessary to resolve a motion, the Commission may consider evidence outside the complaint.  Smith v. Town of Snowmass Village, 919 P.2d 868, 871 (Colo. App. 1996).  The Commission may weigh the evidence, whether adduced at a hearing or provided in writing, to "satisfy itself as to the existence of its power to hear the case."  Trinity Broadcasting of Denver, Inc., 848 P.2d at 925.  Finally, if a complainant fails to establish that the Commission has subject matter jurisdiction, the Commission must dismiss the complaint or claim.  City of Boulder v. Public Service Company of Colorado, 996 P.2d 198, 203 (Colo. App. 1999).  

29. With respect to determining subject matter jurisdiction, Colorado courts have provided this additional guidance:  

Subject matter jurisdiction is defined as [the Commission's] power to resolve a dispute in which it renders judgment.  …  [The Commission] has subject matter jurisdiction if the case is one of the type of cases that the [Commission] has been empowered to entertain by the sovereign from which the [Commission] derives its authority.  …  Whether [the Commission] possesses such jurisdiction is generally only dependent on the nature of the claim and the relief sought.  …  It is the facts alleged and the relief requested that decide the substance of a claim, which in turn is determinative of the existence of subject matter jurisdiction.  

Brown v. Silvern, 141 P.3d 871, 873 (Colo. App. 2005) (internal quotations and citations omitted).  

30. The Commission derives its authority from article XXV of the Colorado Constitution
 and, with respect to the electric and natural gas utility services at issue here, from the Public Utilities Law.
  The Commission is an administrative agency whose function is to regulate public utilities within the parameters established by the Colorado Constitution and the Public Utilities Law.  Colorado Office of Consumer Counsel v. Mountain States Telephone and Telegraph Company, 816 P.2d 278, 283 (Colo. 1991); City of Montrose v. Public Utilities Commission, 629 P.2d 619, 622 (Colo. 1981).  The Commission is aware that its jurisdiction is circumscribed by statute and, in that regard, has held that,  

[t]o the extent the complaint raises non-regulatory issues … (i.e., issues unrelated to the rates, terms, and conditions of [the utility service at issue]), such as Complainant's alleged denial of access to his attorney, Respondents' alleged failure to comply with rules of penal discipline, and [issues under] the Colorado Consumer Protection Act, the Commission does not possess jurisdiction over these claims[.]  

Decision No. C03-0801 at ¶ 4.  

31. Complainant is correct that the Commission's authority is broad and wide-ranging and that the Commission may fashion appropriate remedies.  What must be kept in mind, however, is that the Commission's authority is broad and wide-ranging within the scope of its authority to regulate public utilities.  

32. Complainant argues that the Commission "is free to consider all claims and defenses -- legal, equitable, regulatory or otherwise as it relates [sic] to [PSCo] and its customers."  Response at 8-9.  This is incorrect.  The Commission is not the functional equivalent of a Colorado Constitution article III court, which has general jurisdiction over common law claims and which may award equitable and legal remedies, including monetary damages.  See, e.g., Paine, Webber, Jackson & Curtis, Inc. v. Adams, 718 P.2d 508, 513 (Colo. 1986) (powers of article III courts and of statutory courts).  The Colorado Supreme Court has held consistently that the Commission does not possess general jurisdiction,
 that the Commission may not entertain tort and other common law claims,
 and that the Commission may not create remedies which are not authorized by statute.
  

33. Complainant also argues that  

legal precedent … empower[s] the Commission with the ability to craft wide-ranging remedies, which include a combination of administrative and judicial remedies that are not mutually exclusive, including the issuance of special orders in individual cases.  

Response at 9, citing Archibold v. Public Utilities Commission, 58 P.3d 1031 (Colo. 2002).  While it is true that the Commission has broad authority to create remedies (see discussion above), Complainant misreads the Archibold decision.  
In Archibold the Court discussed the four primary remedies which the Public Utilities Law makes available to the Commission:  (a) an appropriate administrative order, (b) a 

34. request that the Colorado Attorney General commence a suit for civil penalties in district court, (c) a referral to the Colorado Attorney General for commencement of an injunctive action or mandamus in district court, and (d) a referral for criminal prosecution.  Id., 58 P.3d at 1036-37.  The first of these remedies is administratively imposed, and the remainder are judicially imposed.  Contrary to Complainant's suggestion, the Court neither stated nor implied that the Commission could craft an administrative order which imposes these four remedies.  Rather, the Court stated that, in the exercise of its judgment and discretion, the Commission could elect which (or all) of the statutory remedies to employ in a given case.  

35. Thus, there are Colorado Supreme Court decisions which identify the point of demarcation between the jurisdiction of the Commission and that of the courts.  In light of these controlling precedents, Complainant's third argument is unavailing.  

36. Mr. Michaels's fourth argument in opposition to the Motion is that the Commission should decide all claims because the approach advocated by Public Service would result in his having to seek redress in two fora:  the Commission and a state court.  Section 40-7-102, C.R.S., and cases interpreting that statute render this argument unavailing.  

37. In relevant part, § 40-7-102(1), C.R.S., states:  

In case any public utility does, causes to be done, or permits to be done any act, matter, or thing prohibited, forbidden, or declared to be unlawful, or omits to do any act, matter, or thing required to be done, either by the state constitution, any law of this state, or any order or decision of the [public utilities] commission, such public utility shall be liable to the persons … affected thereby for all loss, damage, or injury caused thereby or resulting therefrom.  If the court finds that the act or omission was willful, the court, in addition to the actual damages, may award exemplary damages.  An action to recover such loss, damage, or injury may be brought in any court of competent jurisdiction by any … person.  

(Emphasis supplied.)  Section 40-7-102(1), C.R.S., creates a private cause of action.  Fawn Lake Ranch Co. v. K.C. Electric Association, 700 P.2d 564 (Colo. App. 1985).  This private cause of action is in addition to, and not in lieu of, the State's causes of action and remedies discussed above.  Section 40-7-103, C.R.S.; § 40-7-102(2), C.R.S.  

38. The courts have interpreted § 40-7-102(1), C.R.S., to include a requirement that a person seeking recovery for a loss, an injury, or damage first must exhaust available administrative remedies before the Commission if these conditions are met:  (a) the asserted loss, injury, or damage was the result of an alleged action or inaction of a public utility and (b) that action or inaction is alleged to violate either state law where the alleged violation implicates the Commission's exclusive ratemaking authority (for example, involves interpretation or application of a public utility's tariff) or a Commission rule or order.  City of Aspen v. Kinder Morgan, Inc., 143 P.3d 1076, 1081-82 (Colo. App. 2006); City of Boulder, 996 P.2d at 206-07.  This permits the Commission to decide those issues which lie within its administrative expertise and jurisdiction.  

39. Where, as here, there are claims based on PSCo's action or inaction and the alleged action or inaction involves either an asserted violation of state law which implicates an area within the Commission's jurisdiction or an asserted violation of a Commission rule or order, those claims must be presented first to the Commission.
  If the Commission determines that PSCo has violated state law within an area of the Commission's jurisdiction or has violated a Commission rule or order, then the Commission will take appropriate administrative action, to be determined within its discretion.  Once that administrative process is exhausted, § 40-7-102(1), C.R.S., permits Complainant to present in State court claims to address his loss, injury, or damage resulting from PSCo's action or inaction.  Thus, Complainant's argument that the Commission must have jurisdiction to hear all claims in the Complaint because otherwise he will be forced to present his claims twice is unpersuasive because the statute and controlling decisions dictate that he use precisely that procedural path where the claim is based on PSCo's failure to comply with state law (as defined above) or with a Commission rule or order.  
40. There are claims in the Complaint, however, which involve neither an alleged violation of state law which implicates an area within the Commission's jurisdiction nor an asserted violation of a Commission rule or order.  These are the tort, common law, and consumer credit reporting claims contained in the Complaint.  The controlling authority cited above prohibits the Commission from considering these claims.  As a result, the ALJ finds that Complainant has failed to meet his burden of proof to establish the Commission's subject matter jurisdiction with respect to the consumer credit reporting claims and the claims of slander, defamation, intentional misrepresentation, negligent misrepresentation, fraud, and negligent supervision of employees, as well as any other common law claim based on an action taken by, or inaction of, Public Service.  As to these claims, the Motion will be granted.  These claims will be dismissed without prejudice.
  
41. The claims which are not dismissed, and which remain to be adjudicated, are those grounded in an alleged violation of the Public Utilities Law, of Public Service's tariff, of a Commission order, or of a Commission rule.  
The Commission does not have statutory authority to award monetary damages in complaint cases brought pursuant to § 40-6-108, C.R.S.  The ALJ finds that the Commission lacks subject matter jurisdiction to provide redress in the form of monetary damages for the claims which are grounded in an alleged violation of the Public Utilities Law, of PSCo's tariff, of 

42. a Commission order, or of a Commission rule.  The Motion will be granted to the extent that it seeks dismissal of the prayer for relief seeking monetary damages for any loss, injury, or damage allegedly suffered by Complainant.
  

B.
Motion for summary judgment  

43. On June 4, 2007, Public Service filed a Motion for Summary Judgment (Motion).  As pertinent to this discussion, in that filing PSCo asks that the Commission "grant summary judgment against Mr. Michaels on the claim over which the Commission has subject-matter jurisdiction -- namely, whether he is obligated to pay his $483.16 bill for past due charges for service at 1404 Wonderview Court[.]"  Motion at 5.  In support of the Motion, Respondent appended six documents.  Public Service did not file an affidavit in support of the Motion.  

44. Mr. Michaels filed his response to the Motion on June 19, 2007 (Response).
  In support of his Response, Complainant filed four document, including his affidavit.  

45. In support of its Motion, Public Service relies on numerous assertions of "fact" to establish that PSCo complied (a) with its applicable tariffs in effect at the relevant time and (b) with applicable Commission rules in effect at the relevant time.
  Motion at 13-16.  These statements of "fact" -- which are crucial to Public Service's argument -- are not supported by an affidavit.  In addition, Public Service relies on the documents which it provides as Attachments to the Motion.  These documents are neither certified nor authenticated.  Finally, Public Service provides no citation to the record to support these asserted "facts."  
46. In his Response, Mr. Michaels relies upon his affidavit (Response at Exhibit 1) in which he specifically contradicts a number of the critical assertions of "fact" contained in the Motion.
  In addition, Complainant relies on the documents which he provides as Response Exhibits 2-4.  These documents are authenticated by the affidavit of Mr. Michaels.  
47. The principles applicable to a motion for summary judgment are well-known:  

Summary judgment is appropriate when the pleadings and supporting documents clearly demonstrate that no issues of material fact exist and [that] the moving party is entitled to judgment as a matter of law.  A court must afford all favorable inferences that may be drawn from the undisputed facts to the nonmoving party, and must resolve all doubts as to the existence of a triable issue of fact against the moving party.  

Cotter Corporation v. American Empire Surplus Lines Insurance Company, 90 P.3d 814, 819 (Colo. 2004).  Summary judgment "is a drastic remedy, to be granted only when there is a clear showing that the controlling standards have been met."  HealthONE v. Rodriguez, 50 P.3d 879, 887-88 (Colo. 2002) (emphasis supplied).  Even if "it is extremely doubtful that a genuine issue of fact exists[,] … summary judgment is not appropriate in cases of doubt."  Abrahamsen v. Mountain States Telephone and Telegraph Company, 494 P.2d 1287, 1290 (Colo. 1972).  

Applying those principles to the instant case, the ALJ concludes that the Motion should be denied.  Public Service, the moving party, did not establish the absence of genuine issues of material fact.  To establish the absence of material facts and to establish that it complied 

48. with applicable tariffs and Commission rules, Respondent relied on "facts" which are neither in the record nor supported by affidavit.
  By his affidavit, Mr. Michaels refutes Public Service's asserted "facts."  
49. Public Service has failed to meet its burden of production and of persuasion.  As a result, the ALJ cannot determine whether or not a genuine issue of material fact exists.
  In light of this uncertainty, the Motion for Summary Judgment will be denied.  
C.
Motion to compel, motion for protective order, and related filings  

50. On May 31, 2007, Complainant filed a Combined Motion to Compel Initial Disclosures and Motion to Compel Responses to Complainant's Combined First Interrogatories, Request for Production of Documents and Requests for Admissions (Motion to Compel).  In that filing, Complainant also requested that discovery-related sanctions be imposed on Respondent (Request for Sanctions).  
51. On June 14, 2007, Respondent filed its Response in Opposition to the Motion to Compel (Response to Motion to Compel).  Included in that filing was a Rule 4 Code of Colorado Regulations (CCR) 723-1-1405(b) motion for protective order (Motion for Protective Order).  
52. On June 18, 2007, Respondent filed, in one document, a Motion for Leave to File Supplement to Response to Motion to Compel [Motion for Leave] and its Supplemental Response.  
53. On June 26, 2007, Complainant filed, in one document, a Request to Strike PSCo's Supplemental Response as Untimely [Request to Strike]; his Opposition to Leave to File Supplemental Response; and his Opposition of PSCo's Motion for Protective Order.  

1.
Respondent's motion for leave and Complainant's request to strike  

54. The Motion for Leave will be granted, and the Request to Strike will be denied.  First, the Motion for Leave was filed the morning of the second business day following Public Service's filing of its response to the Motion to Compel.  Second, Public Service's reason for requesting leave to supplement its response to the Motion to Compel, while not strong, is sufficient to warrant granting the Motion for Leave and considering the Supplemental Response for a limited purpose.  Third and finally, in his Request to Strike, Complainant submitted his response to the substantive assertions contained in PSCo's Supplemental Response; thus, Complainant is not disadvantaged by granting the Motion for Leave and considering the Supplemental Response for a limited purpose so long as the substance of his Request to Strike is also in the record, which it is.  

55. The Motion for Leave will be granted, and the Supplemental Response to the Motion to Compel will be received for this limited purpose:  the filing of the Supplemental Response means that no basis exists for an assertion that Public Service has admitted any claim or assertion made in the Motion to Compel based solely on PSCo's failure expressly to deny the claim or assertion.  

2.
Respondent's motion for protective order  

56. Before turning to the substance of the Motion for Protective Order, the ALJ notes that Respondent did not state in the title of the filing that the filing contained a motion for protective order.  

57. The ALJ now considers the substance of the Motion for Protective Order.  
58. Respondent's primary argument offered in support of the Motion for Protective Order is that discovery should be limited to  
matters directly germane to the question of whether Public Service is authorized to disconnect gas and/or electric service to Complainant's current residence at 500 13th Street, Boulder, Colorado, as the result of an outstanding unpaid bill for gas and electric service at Complainant's former residence at 1404 Wonderview Court, Boulder, Colorado.  

Response to Motion to Compel at 1-2.  PSCo relies on its arguments which raise the issue of the Commission's subject matter jurisdiction (discussed above) to support the requested protective order.  Public Service certifies that its previous attempts to reach an accord with Complainant as to the scope of the proceeding before the Commission constitutes a good faith attempt to resolve with Mr. Michaels the issues "concerning the validity/justiciability of Mr. Michaels' [sic] various claims and the parties' discovery dispute in this matter."  Id. at 5.  

59. Complainant opposes the Motion for Protective Order principally on procedural grounds.  He asserts that Public Service did not comply with Rule 4 CCR 723-1-1405(b) prior to filing the motion and that, as of June 26, 2007, "Mr. Albright has never discussed seeking any protective order, or discussed any particular items that need protection, or even mentioned seeking any such protective order."  Response to Motion to Compel at ¶ 4.  
60. The Motion for Protective Order will be denied.  In large part, the motion is based on the Commission's subject matter jurisdiction over some or all of the claims in the Complaint.  The discussion of the motion to dismiss for lack of subject matter jurisdiction, supra, decided that issue.  In addition, to the extent that the Motion for Protective Order rests on Public Service's view of the matters at issue in this proceeding, this is addressed in the discussion, supra, of the Motion for Summary Judgment.
  Finally, accepting Public Service's view of the scope of this proceeding for purposes of deciding the Motion for Protective Order only, the requested restriction on discovery is not warranted because at least the issues identified in note 24, supra, are, in the ALJ's view based on the available record, "germane to the question of whether [PSCo] is authorized to disconnect gas and/or electric service to Complainant's current residence … as the result of an outstanding unpaid bill for gas and electric service at Complainant's former residence[.]"  Response to Motion to Compel at 1-2.  

3.
Complainant' motion to compel  

61. The ALJ now considers the Motion to Compel filed by Complainant.  This Motion has two components:  (a) compel additional initial disclosures pursuant to Interim Order No. R07-0388-I and Colo.R.Civ.P. 26(a)(1) and 26(a)(2)
 and (b) compel responses to discovery served on Public Service.  Each of these is discussed separately.  
62. Complainant seeks an order requiring Public Service to make additional initial disclosures pursuant to Interim Order No. R07-0388-I and Colo.R.Civ.P. 26(a)(1).  Public Service made its initial disclosures on or before May 23, 2007, as ordered.  Mr. Michaels asserts that those initial disclosures were inadequate, claiming that PSCo ought to have provided additional documents;
 that PSCo's assertion that it has had difficulty in deciphering the Complaint is undercut by the fact that it answered the Complaint without first filing a motion for more definite statement;
 and that PSCo did not satisfy its initial disclosures obligation because it did not provide a list of documents as required by Colo.R.Civ.P. 26(a)(1)(B).  Motion to Compel at ¶¶ 6-11.  
63. Respondent opposes the motion for additional initial disclosures, relying primarily on its argument that the Commission lacks subject matter jurisdiction over most of the claims in the Complaint
 and secondarily on the argument that its initial disclosures supplemented its discovery responses provided to Mr. Michaels on May 1, 2007 and met the requirements of Colo.R.Civ.P. 26(a)(1).  
64. The Motion to Compel PSCo to supplement its initial disclosures will be denied at this time.  The ALJ cannot determine the effect, if any, which this Order's dismissal of claims has on the Motion to Compel additional initial disclosures.  
65. Complainant seeks an order requiring Public Service to respond to discovery propounded by Complainant.  Mr. Michaels seeks an order compelling responses to Interrogatory Nos. 3, 4, 5, 6, 7, 8, 9, 10, 12, and 16; Request for Production of Documents Nos. 2, 3, 4, 6, 8, and 9; and Request for Admission Nos. 4 and 5.  Complainant provided portions of the responses which he claims are inadequate or non-responsive as Exhibit 1 to the Motion to Compel.
  
66. Public Service opposes the Motion to Compel responses to discovery and provides as Appendix A to its Response to the Motion to Compel an entire set of its May 1, 2007 discovery responses, including all referenced Attachments containing documents.  
67. Discovery in Commission proceedings is governed by Rule 4 CCR 723-1-1405.  That rule incorporates by reference certain provisions of the discovery rules found at Colo.R.Civ.P. 26 through 37.  

68. A party may initiate discovery upon another party to discover any matter, not privileged, which is relevant to the claim or defense of a party.  Colo.R.Civ.P. 26(b)(1).  The scope of pretrial discovery is broad in order to effectuate its purposes, some of which are:  discovery of relevant evidence, simplification of issues, elimination of surprise at hearing, and promotion of settlement of issues and cases.  Silva v. Basin Western, Inc., 47 P.3d 1184, 1188 (Colo. 2002).  
69. Consistent with the purposes of discovery, the concept of relevance in connection with discovery is a broad one (Sewell v. Public Service Company of Colorado, 832 P.2d 994, 999 (Colo. App. 1991)) and "is not equivalent to the standard for admissibility of evidence at trial" (Williams v. District Court, 866 P.2d 908, 911 (Colo. 1993)).  The test for relevance for purposes of discovery is whether the information sought "appears reasonably calculated to lead to the discovery of admissible evidence."  Colo.R.Civ.P. 26(b)(1).  
70. "Information is discoverable if it is sufficiently related to the issues in the litigation."  Williams, 866 P.2d at 914 (Vollack, J., concurring).  The Colorado Supreme Court has emphasized that, "[w]hen resolving discovery disputes, the rules should be construed liberally to effectuate the full extent of their truth-seeking purpose, so in close cases the balance must be struck in favor of allowing discovery."  National Farmers Union Property and Casualty Co. v. District Court, 718 P.2d 1044, 1046 (Colo. 1986).  
71. This is not to say, however, that the right to pretrial discovery is boundless.  In fact, the Colorado Supreme Court has cautioned that,  

[a]lthough the law generally favors discovery, the scope of discovery is not limitless.  The need for discovery must be balanced by weighing a party's right to privacy and protection from harassment against the other party's right to discover information that is relevant.  
Silva, 47 P.3d at 1188 (internal citation omitted).  
72. Colo.R.Civ.P. 33(d), one of the incorporated rules, provides that where the answer to an interrogatory may be derived from the business records of the party upon whom the interrogatory has been served, and the burden of deriving the answer is substantially the same for the party serving the interrogatory as for the party served, it is a sufficient answer to the interrogatory to specify the records from which the answer may be derived and to allow the party serving the interrogatory a reasonable opportunity to examine such records and to make copies of the same.  See, e.g., Val Vu, Inc. v. Lacey, 497 P.2d 723, 726 (Colo. App. 1972) (with regard to interrogatories which request information obtainable from available documents, the general rule is that a party should not be permitted to compel her opponent to make compilations or to perform research and investigations with respect to information which she might make for herself by obtaining the production of the documents pursuant to Colo.R.Civ.P. 34(a)).  

73. With these principles in mind, the ALJ addresses each disputed discovery response separately.  

74. Interrogatory No. 1-3 reads:  

Identify the persons involved in the meter reading problems in the Boulder area as cited in Respondent's Answer at paragraph [sic] 4, 8, and 17, including but not limited to the identities of "certain meter reader employees in the Boulder area" that were terminated or disciplined due to the meter reading problems [sic] the managers/supervisors involved in this disciple; and the corporate officer who dealt with (oversaw) the enter [sic] meter reading debacle.  

Motion to Compel at Exhibit 1.  Public Service objected that the information sought is not reasonably calculated to lead to the discovery of admissible evidence and that the requested identities of persons "is irrelevant to whether Complainant was correctly billed for gas and electric services" at the Wonderview Court address.  Id.  
75. Complainant seeks to compel a response to this Interrogatory, as well as Interrogatories No. 4, 5, 7, 8, 10, and 16, for the reasons stated in the Motion to Compel at ¶¶ 12-14.  For these Interrogatories as a group, Complainant addresses Respondent's stated objections.  
76. The information sought in Interrogatory No. 1-3 is relevant to one or more issues in this case as it seeks information concerning an assertion made in the Answer and, thus, appears reasonably calculated to lead to the discovery of admissible evidence.  The request to compel response to Interrogatory No. 1-3 will be granted.  
77. Interrogatory No. 1-4 reads:  

Describe, Explain in detail and Substantiate the factual basis surrounding and/or the reasons behind Respondent's admission that "it had problems with certain meter reader employees." (e.g., -- [sic] explain the exact problem in detail, including its roots, scope and extent; the subsequent discovery of the problem and remedy).  
Motion to Compel at Exhibit 1.  Public Service objected that the information sought is not reasonably calculated to lead to the discovery of admissible evidence because the reasons underlying its rendering estimated bills to Complainant at the Wonderview Court address "during the period October 2, 2003 through January 30, 2004 is irrelevant to whether Complainant was correctly billed for gas and electric services" at the Wonderview Court address in that period.  Id.  

78. Complainant seeks to compel a response to this Interrogatory, as well as Interrogatories No. 3, 5, 7, 8, 10, and 16, for the reasons stated in the Motion to Compel at ¶¶ 12-14.  For these Interrogatories as a group, Complainant addresses Respondent's stated objections.  

79. The information sought in Interrogatory No. 1-4 is relevant to one or more issues in this case because it seeks information concerning an assertion made in ¶ 8 of the Answer and, thus, appears reasonably calculated to lead to the discovery of admissible evidence.  The request to compel response to Interrogatory No. 1-4 will be granted.  

80. Interrogatory No. 1-5 reads:  

Identify, Describe and Substantiate all documents involving and/or addressing the "problem with certain meter reader employees in the Boulder Area," including but not limited to because Complaint has failed to assert a cognizable claim for which the Commission has authority to grant relief in this complaint proceeding [sic] internal memoranda, emails, investigations, etc… [sic]  
Motion to Compel at Exhibit 1.  Public Service objected that the information sought is not reasonably calculated to lead to the discovery of admissible evidence because the reasons underlying its rendering estimated bills to Complainant at the Wonderview Court address "during the period October 2, 2003 through January 20, 2004 is irrelevant to whether Complainant was correctly billed for gas and electric services" at the Wonderview Court address in that period.  Id.  

81. Complainant seeks to compel a response to this Interrogatory, as well as Interrogatories No. 3, 4, 7, 8, 10, and 16, for the reasons stated in the Motion to Compel at ¶¶ 12-14.  For these Interrogatories as a group, Complainant addresses Respondent's stated objections.  

82. Interrogatory No. 1-5 is incomprehensible, and the ALJ cannot determine what information is sought.  The request to compel response to Interrogatory No. 1-5 will be denied.  

83. Interrogatory No. 1-6 reads:  

Identify, Describe and Substantiate the legal and factual basis upon which Respondent "denies that Public Service has not expended reasonable efforts to resolve Complainant's alleged dispute [sic] (e.g., explain/identify/list the steps taken that constitute the reasonable efforts Respondent undertook to resolve the dispute and any documents/correspondence concerning dispute resolution).  
Motion to Compel at Exhibit 1.  Public Service objected to this Interrogatory on the basis that the information sought is not reasonably calculated to lead to the discovery of admissible evidence to the extent the alleged dispute relates to matters other than Complainant's obligation to pay his bill for services rendered at the Wonderview Court address.  Id.  Notwithstanding the objection, Public Service responded to the substance of the Interrogatory by stating that "its efforts to resolve Complainant's alleged dispute regarding his bill for utility services were reasonable" and provided documents (Attachment No. DR1-6) in response to this Interrogatory.  Id.; Response to Motion to Compel at Appendix A at Attachment No. DR 1-6.  
84. Interrogatory No. 1-6 is broadly worded.  Taking the written response and the documents supplied in Attachment No. DR 1-6 together, Public Service provided a sufficient response to the Interrogatory in light of Colo.R.Civ.P. 33(d).  The request to compel response to Interrogatory No. 1-6 will be denied.  
85. Interrogatory No. 1-7 reads:  

Identify and provide the names and addresses of any other customers of Respondent in Boulder County that made complaints concerning Respondent's failure to read gas and electric meters and/or "problems with certain meter reader employees" for the time period involving September 2003 until October 2004.  

Motion to Compel at Exhibit 1.  Public Service objected to this Interrogatory on the basis that Rule 4 CCR 723-1-1104 bars it from releasing personal information of its customers and that the information sought is not reasonably calculated to lead to the discovery of admissible evidence because the identities of other customers who complained about estimated bills during the stated period "is irrelevant to whether Complainant was correctly billed for actual gas and electric services consumed during the period from October 2, 2003 through January 30, 2004" at the Wonderview Court address.  Id.  
86. Complainant seeks to compel a response to this Interrogatory, as well as Interrogatories No. 3, 4, 5, 8, 10, and 16, for the reasons stated in the Motion to Compel at ¶¶ 12-14.  For these Interrogatories as a group, Complainant addresses Respondent's stated objections.  

87. This docket is to address the Complaint, which was made by one individual customer of Public Service about his bill.  The information sought in Interrogatory No. 1-7 is not reasonably calculated to lead to the discovery of admissible evidence in this proceeding.  The information sought is, therefore, not relevant.  The request to compel response to Interrogatory No. 1-7 will be denied.  
88. Interrogatory No. 1-8 reads:  

Identify, Describe and Substantiate information that Respondent provided to its customers in Boulder County announcing its "problems with certain meter reader employees" and the resolution thereof (e.g., after discovering the meter reading problems, how did [PSCo] notify the pubic of the problem, and how were these problems to be resolved with consumers?).  

Motion to Compel at Exhibit 1.  Public Service objected to this Interrogatory on the basis that the information sought is not reasonably calculated to lead to the discovery of admissible evidence because the requested information "is irrelevant to whether Complainant was correctly billed for actual gas and electric services consumed … during the period from October 2, 2003 through January 30, 2004" at the Wonderview Court address.  Id.  

89. Complainant seeks to compel a response to this Interrogatory, as well as Interrogatories No. 3, 4, 5, 7, 10, and 16, for the reasons stated in the Motion to Compel at ¶¶ 12-14.  For these Interrogatories as a group, Complainant addresses Respondent's stated objections.  

90. The information sought in Interrogatory No. 1-8, if limited to Complainant only, is relevant to one or more issues in this case as it seeks information concerning an assertion made in the Answer and, thus, appears reasonably calculated to lead to the discovery of admissible evidence.  The request to compel response to Interrogatory No. 1-8 will be granted with the following limitation:  the request is limited to information which Respondent provided to Complainant about the subject matter of the Interrogatory.  
91. Interrogatory No. 1-9 reads:  

Identify, describe and substantiate Respondent's decision to make "true-up" adjustments due to the meter reading problems as set forth in Exhibit A attached hereto, including all documents, internal memoranda, or emails concerning said decision to make true-up adjustments.  
Motion to Compel at Exhibit 1 (underlining in original).  Public Service responded, first, that no Exhibit A was attached to the discovery requests and, second, that the decision was based on applicable PSCo tariffs.  Respondent quoted several tariff provisions and referred to others.  In addition, PSCo provided Attachment DR1-9, an itemized statement of Complainant's account for the relevant period.  Response to Motion to Compel at Appendix A at Attachment No. DR 1-9.  

92. Complainant seeks to compel an additional response to this Interrogatory because Public Service failed "to provide any list of internal documents, emails or internal memoranda concerning the decision to issue the 'true up letter.'"  Motion to Compel at ¶ 20.  
93. First, Interrogatory No. 1-9 does not request a list.  Second, even if it did, Colo.R.Civ.P. 33(d) permits a party to submit documents in lieu of providing a written response.  Public Service's response is sufficient.  The request to compel response to Interrogatory No. 1-9 will be denied.  

94. Interrogatory No. 1-10 reads:  

Provide an estimate of approximately how many customers in Boulder County were affected by Respondent's "problems with certain meter reader employees" and were subject to a "true-up adjustment."  

Motion to Compel at Exhibit 1.  Public Service objected to the request on the basis that the information sought is not reasonably calculated to lead to the discovery of admissible evidence because the requested information "is irrelevant to whether Complainant was correctly billed for actual gas and electric services consumed … during the period from October 2, 2003 through January 30, 2004" at the Wonderview Court address.  Id.  

95. Complainant seeks to compel a response to this Interrogatory, as well as Interrogatories No. 3, 4, 5, 7, 8, and 16, for the reasons stated in the Motion to Compel at ¶¶ 12-14.  For these Interrogatories as a group, Complainant addresses Respondent's stated objections.  

96. The information sought in Interrogatory No. 1-10 is not reasonably calculated to lead to the discovery of admissible evidence in this proceeding.  The information sought is, therefore, not relevant.  The request to compel response to Interrogatory No. 1-10 will be denied.  
97. Interrogatory No. 1-12 reads:  

Explain why Respondent failed to respond to Complainant's correspondence dated May 10, 2004, July 12, 2004 and August 24, 2006; and Substantiate and/or Identify documents and/or internal memoranda relied on in failing to make a response.  

Motion to Compel at Exhibit 1.  Public Service responded that the letters were referred to its legal department and, for various reasons, the attorney handling the matter decided not to provide a formal response.  Id.  PSCo did not supply any documents.  
98. Complainant seeks to compel an additional response to this Interrogatory because Public Service "did not identify any documents or internal memoranda demonstrating how Complainant's letters … were handled or by whom."  Motion to Compel at ¶ 21.  Mr. Michaels states that the unidentified individuals may have information concerning PSCo's "repeated failures to follow dispute resolution protocols."  Id.  

99. First, Interrogatory No. 1-12 does not request that Public Service identify any person or persons.  Second, Public Service provided the requested explanation.  Public Service's response is sufficient.  The request to compel response to Interrogatory No. 1-12 will be denied.  

100. Interrogatory No. 1-16 reads:  

Describe, explain in detail and substantiate the legal and factual basis concerning why/how Mr. Borcher's letter attached hereto as Exhibit A which announces "meter reading issues," rather than meter reading problems due to the malfeasance of Respondent's employees later terminated [sic] is not false or misleading to Respondent's customers: [sic]  (e.g. -- [sic] explain why respondent covered up the issues in a carefully worded letter, rather than simply coming clean with its customers)[.]  

Motion to Compel at Exhibit 1 (underlining in original).  Public Service objected because, first, no Exhibit A was attached to the discovery requests; second, the interrogatory is ambiguous; and, third, the information sought is not reasonably calculated to lead to the discovery of admissible evidence because the requested information "is irrelevant to whether Complainant was correctly billed for actual gas and electric services consumed … during the period from October 2, 2003 through January 30, 2004" at the Wonderview Court address.  Id.  Notwithstanding the objection, PSCo provided a substantive response to the interrogatory, stating that the letter sent to Boulder customers was "fully truthful and accurate for the purpose [for which] it was sent[.]"  
101. Complainant seeks to compel a response to this Interrogatory, as well as Interrogatories No. 3, 4, 5, 7, 8, and 10, for the reasons stated in the Motion to Compel at ¶¶ 12-14.  For these Interrogatories as a group, Complainant addresses Respondent's stated objections.  In addition, Complainant seeks to compel a further response to this Interrogatory because the provided response fails to "explain why respondent covered up the issues in a carefully worded letter…[sic]"  Id. at ¶ 15.  
102. First, the Interrogatory is confusing and ambiguous (e.g., use of term "why/how").  Second, Public Service provided an explanation as to "why Mr. Borcher's letter … is not false or misleading to Respondent's customers[,]" which -- insofar as the ALJ is able to determine -- is the information sought by Complainant.  Public Service provided a response which is sufficient.  The request to compel response to Interrogatory No. 1-16 will be denied.  

103. Request for Production No. 1-2 reads:  

All information in Respondent's custody concerning the personnel files of Respondent's employees that were terminate or disciplined as a result of the meter reading problems identified in Paragraphs 4, 8 and 17 of Respondent's Answer.  

Motion to Compel at Exhibit 1.  Public Service objected because the documents sought are not reasonably calculated to lead to the discovery of admissible evidence because the requested documents "are irrelevant to whether Complainant was correctly billed for actual gas and electric services consumed" at the Wonderview Court address "for which Complainant was the customer of record."  Id.  

104. Complainant does not discuss this Request for Production in the Motion to Compel.
  Thus, he has not sustained his burden to establish his entitlement to the relief sought.  The request to compel response to Request for Production No. 1-2 will be denied.  

105. Request for Production No. 1-3 reads:  

All information in Respondent's possession concerning the "meter reading problems" as identified in Paragraphs 4, 8 and 17 of Respondent's Answer.  

Motion to Compel at Exhibit 1.  Public Service objected because, first, the request is overbroad and vague and, second, the documents sought are not reasonably calculated to lead to the discovery of admissible evidence because the requested documents "are irrelevant to whether Complainant was correctly billed for actual gas and electric services consumed" at the Wonderview Court address "for which Complainant was the customer of record."  Id.  

106. Complainant does not discuss this Request for Production in the Motion to Compel.
  Thus, he has not sustained his burden to establish his entitlement to the relief sought.  The request to compel response to Request for Production No. 1-3 will be denied.  

107. Request for Production No. 1-4 reads:  

All information/documents in Respondent's possession concerning the assignment/submission of this Complainant's bill to collections; the writing-off of said bill; Complainant's responses to the collections companies; and subsequent recall of the disputed bill from collections.  

Motion to Compel at Exhibit 1.  Public Service provided documents in response to this Request for Production.  Response to Motion to Compel at Appendix A at Attachment No. RFP 1-4.  
108. Complainant seeks the production of additional documents based on his assertion that "nothing has been provided."  Motion to Compel at ¶ 22.  In addition, Complainant states that PSCo's counsel has asserted that Public Service cannot provide the requested information because it "is encrypted customer information, thus not readily available[.]"  Id.  
109. Review of the information provided by Respondent with its Response to Motion to Compel reveals that PSCo provided documents in response to this Request for Production.  Response to Motion to Compel at Appendix A at Attachment No. RFP 1-4.  Complainant based his request to compel production on the assertion that he received no documents in response to this Request for Production, and this assertion is incorrect.  He has not sustained his burden to establish his entitlement to the relief sought.  The request to compel response to Request for Production No. 1-4 will be denied.  
110. Request for Production No. 1-6 reads:  

All information in Respondent's possession utilized by, relied on, or referred to Ms. Encinias' handling of the informal complaint.  

Motion to Compel at Exhibit 1.  Public Service provided documents in response to this Request for Production.  Response to Motion to Compel at Appendix A at Attachment No. RFP 1-6.
111. Complainant does not discuss this Request for Production in the Motion to Compel.
  Thus, he has not sustained his burden to establish his entitlement to the relief sought.  The request to compel response to Request for Production No. 1-6 will be denied.  

112. Request for Production No. 1-8 reads:  

A copy of the meter reading log book [sic] for 1404 Wonderview from September 2003 until May 2004; and corrected entries thereof.  

Motion to Compel at Exhibit 1.  Although Public Service provided documents in response,
 it stated that "[t]here is no meter reading logbook."  Id.  

Complainant seeks to compel the production of the documents sought in this 

113. Request for Production and argues that "Respondent has not provided with [sic] any meter reading information for the disputed period."  Motion to Compel at ¶ 23.  Complainant goes on to make several assertions concerning destruction of information, failure to maintain logs, and encryption of data.  Id.  As stated, PSCo's response to this Request for Production is that no meter reading logbook exists.  
114. First, this is a request for production of documents, not an interrogatory.  Respondent is not required to provide anything in response other than the document or documents requested.  Second, this Request for Production asks for a copy of a particular document:  the meter reading logbook for a specified period.  Public Service responded that no such item exists, and Complainant has not established anything to the contrary.  Thus, Mr. Michaels has not sustained his burden to establish his entitlement to the relief sought.  The request to compel response to Request for Production No. 1-8 will be denied.  
115. Request for Production No. 1-9 reads:  

A complete copy of each invoice mailed to Complainant for service at 1404 Wonderview from September 2003 until May 2004; and corrected entries thereof.  

Motion to Compel at Exhibit 1.  Public Service provided documents in response to this Request for Production.  Response to Motion to Compel at Appendix A at Attachment No. RFP 1-9.  

116. Complainant seeks to compel additional documents in response to this Request for Production.  Mr. Michaels asserts that Public Service produced  

only … selected invoices (i.e. [sic] [PSCo] only produced the invoices that bolster their [sic] position).  In discussing this matter with [Respondent's counsel], he indicates that some were on the old system or may have been destroyed.  Complainant does not believe this to be the case, [sic] and asks the ALJ to compel production of all invoices for the disputed period, not just the ones that help [PSCo's] defense.  
Motion to Compel at ¶ 24.  Complainant provides no information or support for his belief that documents which respond to the Request for Production exist but were not produced.  
117. First, review of the documents produced in response to this Request for Production reveals that Public Service provided documents, albeit not copies of the invoices, which cover the entire period of September, 2003 through and including May, 2004 for electric service and for natural gas service provided at the Wonderview Court address.  Second, as noted, Complainant provides no information or data to support his asserted belief that the documents produced in response to this Request for Production are not all the responsive documents in PSCo's possession.  Thus, Mr. Michaels has not sustained his burden to establish his entitlement to the relief sought.  The request to compel response to Request for Production No. 1-9 will be denied.  
118. Request for Admission No. 1-4 reads:  

The "meter reading problems" identified in ¶¶ 4, 8 and 17 of Respondent's Answer impacted over 250 customers in Boulder County alone.  

Motion to Compel at Exhibit 1.  Public Service objected, first, that the request is ambiguous and vague and, second, that the requested admission is not reasonably calculated to lead to the discovery of admissible evidence as it "is irrelevant to whether Complainant was correctly billed for actual gas and electric services consumed" at the Wonderview Court address "for which Complainant was the customer of record."  Id.  

First, Complainant does not discuss this Request for Admission in the Motion to Compel.
  Thus, he has not sustained his burden to establish his entitlement to the relief sought.  

119. Second, this Request for Admission does not pertain to any issue in this proceeding; the admission is not reasonably calculated to lead to the discovery of admissible evidence in this docket.  The information sought is, therefore, not relevant.  The request to compel response to Request for Admission No. 1-4 will be denied.  

120. Request for Admission No. 1-5 reads:  

The "meter reading problems" identified in ¶¶ 4, 8 and 17 of Respondent's Answer impact over 1000 customers in Boulder County alone.  

Motion to Compel at Exhibit 1.  Public Service objected because, first, the request is ambiguous and vague and, second, the admission sought is not reasonably calculated to lead to the discovery of admissible evidence because the requested admission "is irrelevant to whether Complainant was correctly billed for actual gas and electric services consumed" at the Wonderview Court address "for which Complainant was the customer of record."  Id.  

121. First, Complainant does not discuss this Request for Admission in the Motion to Compel.
  Thus, he has not sustained his burden to establish his entitlement to the relief sought.  Second, this Request for Admission does not pertain to any issue in this proceeding; the admission is not reasonably calculated to lead to the discovery of admissible evidence in this docket.  The information sought is, therefore, not relevant.  The request to compel response to Request for Admission No. 1-5 will be denied.  

For the foregoing reasons, Public Service will be ordered to respond, on or before July 24, 2007, to the following:  Interrogatory No. 1-3; Interrogatory No. 1-4; and Interrogatory 

122. No. 1-8, which is limited to the information which PSCo provided to Complainant about the subject matter of Interrogatory No. 1-8.  

4.
Complainant' request for discovery-related sanctions  

123. Before turning to the substance of the Request for Sanctions, the ALJ notes, first, that Complainant did not state in the title of the combined motion that the filing contained a motion for sanctions and, second, that the title of the combined motion did contain specific mention of the three other motions made in the filing.  

124. The ALJ now considers the substance of the Request for Sanctions.  

125. Complainant bases his request on two grounds:  (a) PSCo's alleged spoliation of evidence (Motion to Compel at ¶ 25) and (b) PSCo's alleged "dilatory obstructionist responses" (id. at ¶ 27) to the discovery requests.  The alleged harm to Complainant is discussed in id. at ¶¶ 26-29.  Mr. Michaels seeks monetary sanctions.  Public Service did not respond specifically to the Request for Sanctions, but it did oppose the Motion to Compel.  
126. The basis for the claim of spoliation of evidence appears to be that Public Service either destroyed documents or failed to maintain documents in the ordinary course of business.  Motion to Compel at ¶ 25.  Complainant presented no evidence to support either claim.  In addition and for the reasons stated above, Complainant has failed to establish the alleged "dilatory obstructionist responses" (id. at ¶ 27) to his discovery requests.  Complainant has failed to sustain his burden of proof with respect to the requested relief.  
127. The Request for Sanctions will be denied.  

D.
Procedural matters  

128. Enlargement of time.  When Public Service filed its Motion for Leave to File Supplemental Response, Complainant observed that PSCo made its filing "without … the granting of an extension."  Complainant's Opposition to Leave to File Supplemental Response at ¶ 1.  Mr. Michaels amplified on this statement in note 1, explaining that he  
did not file an unopposed motion for a one day extension [of time within which to file his response to PSCo's Motion for Summary Judgment] … due to [Public Service's] assurance that the ALJ would not penalize the pleading, and a conclusion that a teleconference with the ALJ was not necessary if the parties agreed [to the additional time].  

(Who the persons were who reached the conclusion that a teleconference with the ALJ was unnecessary is unclear.)  From this footnote, the ALJ deduces that the parties have granted one another extensions of time with respect to motions and other filings without the benefit of a Commission order.
  
129. Complainant is an attorney, and Respondent is represented by counsel.  Both counsel are aware of the time period within which a party must file a response to a motion and of the fact that the Commission may decrease or increase that time period.  Rule 4 CCR 723-1-1400.  
130. Both parties will be ordered to comply with the filing requirements, including response time, established by Commission rule or Order.  No informal agreement to an enlargement or extension of time will have any effect unless approved by an Order.  This does not curtail the parties' ability to reach an agreement, but it does prevent the parties from implementing that agreement without notice to and action by the Commission.
  Adherence to this simple requirement should avoid future misunderstanding between the parties, will prevent the granting of a seemingly unopposed motion,
 and will assure a clear record in this proceeding.  
131. Failure to respond to arguments.  Public Service elected to attach a complete set of its discovery responses to its Response to the Motion to Compel  
rather than engage in a point-by-point debate over the characterization and sufficiency of [its] responses to Mr. Michaels' [sic] numerous discovery requests and whether Public Service engaged in a good faith effort to respond to these requests[.]  
Response to Motion to Compel at 5.  As a direct result of PSCo's election not to respond to Complainant's allegations that the discovery responses were insufficient,
 the ALJ was without any meaningful assistance from Public Service in assessing the sufficiency of the responses.  
132. While unquestionably more convenient, more expedient, and less expensive for Public Service, this lack of response imposed an undue burden on the ALJ, lengthened the time necessary to render a decision on the Motion to Compel, and unnecessarily consumed the resources of the Commission.  Public Service's decision not to respond complicated the review and decision process with respect to the Motion to Compel.  This is an unacceptable imposition on the ALJ and the Commission.  
133. Both Complainant and Respondent are advised that, going forward, if an argument is presented and no response is made, the argument, most probably, will be deemed conceded.  This advisement applies to all filings, not just to discovery disputes.  
Titles of filings.  Respondent failed to state in the title of the filing that its 

134. Response in Opposition to Complainant's Motion to Compel included a motion for protective order.  Complainant failed to state in the title of the filing that his Combined Motion to Compel Initial Disclosures and Motion to Compel Responses to discovery contained a request for monetary discovery-related sanctions.  

135. The failure clearly to state in the title of a filing each motion or request made in the body of the filing creates difficulties for the ALJ and for the other party.  First, the ALJ does not know whether the other party is aware of the motion or request and, therefore, does not know whether or when the other party will respond.  Second, it is unfair to the other party because it is not alerted to the existence of the motion or request.  
136. Accordingly, when a party files a combined motion, the title of the motion will be ordered to identify each motion made in the filing.  In addition, when a party makes a filing other than a motion which contains a request for relief, the title of the filing will be ordered to identify each request for relief contained in the filing.  

137. Hearing date.  The parties will be ordered to make, on or before July 31, 2007, a filing which contains the following:  (a) the number of days of hearing which the parties agree will be needed for this proceeding and (b) a list which contains proposed hearing dates between September 5, 2007 and October 19, 2007.
  The list of hearing dates must contain three proposed dates (or, if the hearing will take more than one day, sets of consecutive dates), each of which is acceptable to both parties.  If possible, the ALJ will select a hearing date (or set of consecutive dates) from the list provided.  
Tone of, and language in, filings.  The ALJ recognizes that this controversy has 

138. been on-going for some time and that, as a result, each party may be frustrated by and with the other.  At times, that frustration has seeped into the language and tone of the filings made in this docket.  The ALJ requests that parties be mindful of the language used, present their arguments in an appropriately forceful manner, maintain their professionalism, and observe the courtesies and niceties which have been -- and which continue to be -- the hallmark of practice before the Commission.
  The ALJ appreciates the parties' cooperation in this matter.  
III. ORDER  

A. It Is Ordered That:  
1. The Motion for Summary Judgment filed by Public Service Company of Colorado is a motion to dismiss for lack of subject matter jurisdiction with respect to some, but not all, of the claims asserted in the Complaint filed by Gus R. Michaels III.  

2. The motion to dismiss for lack of subject matter jurisdiction is granted as to the consumer credit reporting claims and the claims of slander, defamation, intentional misrepresentation, negligent misrepresentation, fraud, and negligent supervision of employees, as well as any other common law claim based on an action taken by, or inaction of, Public Service.  

3. The consumer credit reporting claims and the claims of slander, defamation, intentional misrepresentation, negligent misrepresentation, fraud, and negligent supervision of employees, as well as any other common law claim based on an action taken by, or inaction of, Public Service are dismissed without prejudice.  

4. The motion to dismiss for lack of subject matter jurisdiction is granted with respect to redress in the form of monetary damages for any claim stated in the Complaint.  

5. The request that the Commission order redress in the form of monetary damages is dismissed without prejudice.  
6. Granting the motion to dismiss does not preclude the admission, in this proceeding, of evidence concerning Public Service Company of Colorado's actions or failures to act which evidence would support a consumer credit reporting claim or a common law claim if presented in a court case.  Such evidence will be received if its admissibility (including its relevance to an issue in this docket) is established.  This applies to all proffered evidence.  
7. The Complainant's Response to Public Service Company of Colorado's Motion for Summary Judgment is accepted for filing one day late.  
8. The Motion for Summary Judgment is denied insofar as it seeks "summary judgment against Mr. Michaels on the claim over which the Commission has subject-matter jurisdiction -- namely, whether he is obligated to pay his $483.16 bill for past due charges for service at 1404 Wonderview Court[.]"  Motion for Summary Judgment at 5.  
9. The Combined Motion to Compel Initial Disclosures and Motion to Compel Responses to Complainant's Combined First Interrogatories, Request for Production of Documents and Requests for Admissions is granted, in part, consistent with the discussion above.  
10. On or before July 24, 2007, Public Service Company of Colorado shall respond to the following:  Interrogatory No. 1-3; Interrogatory No. 1-4; and Interrogatory No. 1-8, which is limited to the information which Public Service Company of Colorado provided to Mr. Gus R. Michaels III about the subject matter of Interrogatory No. 1-8.  
11. The Combined Motion to Compel Initial Disclosures and Motion to Compel Responses to Complainant's Combined First Interrogatories, Request for Production of Documents and Requests for Admissions is denied as to Initial Disclosures and as to Interrogatories not listed in Ordering Paragraph No. 12, all Requests for Production, and all Requests for Admissions.  
12. The Motion for Leave to File Supplement to Response to Motion to Compel is granted.  
13. Public Service Company's Supplemental Response to Motion to Compel is accepted for the following and limited purpose:  with the filing of the Supplemental Response, no basis exists for an assertion that Public Service Company of Colorado has admitted any claim or assertion made in the Motion to Compel based solely on Public Service Company of Colorado's failure to deny the claim or assertion.  
14. The Request to Strike PSCo's Supplemental Response as Untimely is denied.  
15. The request for discovery-related sanctions is denied.  
16. The motion for protective order is denied.  

17. On or before July 31, 2007, the parties will make a filing conforms to the requirements set out in ¶ I.137, supra.  

18. Each party shall comply with the filing requirements, including response time, established by Commission rule or Order.  No informal agreement of the parties to an enlargement or extension of time, including enlargement of time to respond to discovery, shall have any effect unless approved by an Order.  
19. When a party files a combined motion, the title of the motion shall identify each motion made in the filing.  

20. When a party makes a filing other than a motion and that filing contains a request for relief, the title of the filing shall identify each request for relief contained in the filing.  

21. Decision No. R07-0079-I continues in effect.  

22. Each party shall abide by the terms of this Order.  

23. This Order is effective immediately.  
	(S E A L)
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�  The Response was filed one day late.  On her own motion, the ALJ will accept the filing because the late filing does not prejudice Public Service and because PSCo has not objected to the late filing.  See Procedural Matters, infra (discussion of procedure to be used for future late filings).  


�  These facts are drawn from the exhibits filed with the Motion, from the exhibits filed with the Response, from the documents appended to the Complaint, from the responses to discovery filed by Complainant and Respondent, and from the Complainant's Response to [PSCo's] Further Motion to Limit Scope of Proceeding (Response to Motion to Limit Scope).  


�  The nature of the difficulties is not relevant to determination of the motion to dismiss.  


�  The nature or basis of the dispute is not relevant to determination of the motion to dismiss.  


�  Complainant fails to identify more specifically the rules to which he refers.  


�  The phrase "meter reading debacle" is Complainant's.  By quoting that phrase here and elsewhere, the ALJ does not indicate, and does not intend to indicate, agreement with the phrase.  


�  The next section of this Order addresses the Motion for Summary Judgment with respect to claims over which the Commission has jurisdiction.  


�  As pertinent here, that provision states:  


Complaint may be made by … any … person … in writing, setting forth any act or thing done or omitted to be done by any public utility, including any rule, regulation, or charge … established or fixed by or for any public utility, in violation, or claimed to be in violation, of any provision of law or of any order or rule of the commission.  


�  That provision states, as relevant here:  


Every public utility shall furnish, provide, and maintain such service … as shall promote the safety, health, comfort, and convenience of its patrons, employees, and the public, and shall in all respects be adequate, efficient, just, and reasonable.  


�  In pertinent part, that provision states:  


The power and authority is hereby vested in the public utilities commission … and it is hereby made [the] duty [of the commission] to adopt all necessary rates, charges, and regulations to govern and [to] regulate all rates, charges, and tariffs of every public utility of this state to correct abuses; to prevent unjust discriminations and extortions in the rates, charges, and tariffs of such public utilities of this state; to generally supervise and regulate every public utility in this state; and to do all things, whether specifically designated in [the Public Utilities Law] or in addition thereto, which are necessary or convenient in the exercise of such power, and to enforce the same by the penalties provided in [the Public Utilities Law] through proper courts having jurisdiction[.]  


�  Complainant cited cases to the effect that the Commission must accept the allegations of the Complaint as true when deciding a motion to dismiss.  Those cases were decided under Colo.R.Civ.P. 12(b)(5) (failure to state a claim upon which relief may be granted) and not under Colo.R.Civ.P. 12(b)(1) (lack of subject matter jurisdiction).  Consequently, Complainant's cited cases are not persuasive authority, particularly in view of the decisions cited in this Order.  


�  As relevant, that article vests in the Commission "all power to regulate the facilities, service and rates and charges therefor, … of every corporation … operating with the State of Colorado … as a public utility[.]"  


�  The Public Utilities Law is articles 1 through 7 of title 40, C.R.S.  


�  Intermountain Rural Electric Association v. Colorado Central Power Company, 307 P.2d 1101, 1104-05 (Colo. 1957); Public Utilities Commission v. Manley, 60 P.2d 913 (Colo. 1936) (PUC's statutory authority not that of article III court); People v. Swena, 296 P. 271, 272 (Colo. 1931); People ex rel. Hubbard v. Public Utilities Commission, 178 P. 6, 14-15 (Colo. 1918).  


�  Public Service Company of Colorado v. Van Wyck, 27 P.3d 377, 384-85 (Colo. 2001); People v. Swena, 296 P. 271, 272 (Colo. 1931).  


�  Haney v. Public Utilities Commission, 574 P.2d 863, 864-65 (Colo. 1978).  


�  Complainant has done this by filing the Complaint.  


�  This is not to say, however, that evidence concerning Public Service's actions or failures to act which would support one of these claims if presented in a court case automatically will be excluded from this proceeding.  Such evidence will be received if its admissibility (including its relevance to an issue in this docket) is established.  This applies to all proffered evidence.  


�  As discussed, Complainant may use § 40-7-102, C.R.S., in appropriate circumstances to seek recovery of damages.  


�  Complainant states that he was disadvantaged in preparing his Response because "most of the tariffs and policies upon which [PSCo] relies are not available to the general public."  Response at 2.  The ALJ notes that both Public Service's current tariffs and its cancelled (i.e., no longer in effect) tariffs are on file at the Commission and are available for public inspection during normal business hours.  


�  For example, Respondent states that it "offered to Complainant an installment payment plan at no interest for the backcharges, which he refused" (Motion at 14); that "there is no indication that Mr. Michaels ever attempted to call Public [Service] to provide an accurate meter reading during the period his readings were being estimated" (id. at 15); and that "Mr. Michaels would have been billed the same true-up amount in March 2004 whether or not the readings for his service meters were actually read or falsified (or 'estimated') during the previous four months" (id. at 15-16) (emphasis in original).  


�  For example, Complainant states that he "distinctly recall[s] that [the bills from PSCo] contained meter readings (meter numbers), [which he] recall[s] were 'actual,' not estimated" (Exhibit 1 at ¶ 7); that the program brochures for PSCo's Averaged Monthly Budget Billing Program "assured customers that [customer] meters would continue to be read and that the amount due would be periodically adjusted to ensure there would be no surprises" (id. at ¶ 5); and that he has "never been provided any written notification of an installment plan option or even offered any such installment plan" (id. at ¶ 11).  


�  Some of these "facts," which are no more than argument of counsel, are set out above.  


�  Based on the record as it exists at this time, the genuine issues of material fact include:  (a) whether Respondent complied with applicable tariffs, Commission rules, and Commission orders; (b) if it did not comply, whether its failure to comply affected Complainant's obligation to pay the $483.16 amount; (c) if a failure to comply with an applicable tariff, Commission rule, or Commission order affected or should affect Complainant's obligation to pay, the way(s) in which the obligation to pay is affected; (d) whether the $483.16 amount is based on accurate meter reading; and (e) if it is not, the amount of money (if any) which Complainant owes for service provided at the Wonderview address.  There may be others.  


�  To be clear, the ALJ is not at present defining the scope of the Complaint except as discussed above.  


�  Colo.R.Civ.P. 26(a)(2) pertains to information about experts.  In its initial disclosure, Respondent states:  "At this time, Public Service does not plan to provide expert testimony at any evidentiary proceeding."  Motion to Compel at Exhibit 2 at 6.  There does not appear to be any dispute with respect to Respondent's compliance with Colo.R.Civ.P. 26(a)(2).  To the extent, however, that Complainant seeks to compel additional initial disclosures pursuant to Colo.R.Civ.P. 26(a)(2), that portion of the Motion to Compel will be denied.  


�  Mr. Michaels states that the documents produced by Public Service "amount to a duplicative regurgitation of information previously provided to [PSCo] by Complainant[.]"  Motion to Compel at ¶ 6.  


�  Mr. Michaels identifies the five factual areas which he believes are at issue.  Motion to Compel at ¶ 8.  


�  This argument is discussed above with respect to the motion to dismiss for lack of subject matter jurisdiction.  


�  Complainant did not provide a copy of the documents submitted with PSCo's discovery responses.  The ALJ was able to review those documents, however, because Public Service provided them in Appendix A to its Response to Motion to Compel.  See Response to Motion to Compel at Appendix A at Attachment No. DR 1-6, Attachment No. DR 1-9, Attachment No. DR 1-11, Attachment No. DR 1-13, Attachment No. DR 1-14, Attachment No. RFP 1-1, Attachment No. RFP 1-4, Attachment No. RFP 1-5, Attachment No. RFP 1-6, Attachment No. RFP 1-8, Attachment No. RFP 1-9, and Attachment No. FRP 1-10.  The ALJ read only the documents pertinent to the present discovery dispute.  


�  The sole reference to this Request for Production specifically is found in the Motion to Compel at ¶ 12.  The argument presented in the Motion to Compel at ¶¶ 12-14 addresses Respondent's objections to "each meter reading debacle related interrogatory[.]"  Id. at ¶ 12 (emphasis supplied).  


�  The sole reference to this Request for Production specifically is found in the Motion to Compel at ¶ 12.  The argument presented in the Motion to Compel at ¶¶ 12-14 addresses Respondent's objections to "each meter reading debacle related interrogatory[.]"  Id. at ¶ 12 (emphasis supplied).  


�  The sole reference to this Request for Production specifically is found in the Motion to Compel at ¶ 12.  The argument presented in the Motion to Compel at ¶¶ 12-14 addresses Respondent's objections to "each meter reading debacle related interrogatory[.]"  Id. at ¶ 12 (emphasis supplied).  


�  See Response to Motion to Compel at Appendix A at Attachment No. RFP 1-8 (documents).  


�  The sole reference to this Request for Admission specifically is found in the Motion to Compel at ¶ 12.  The argument presented in the Motion to Compel at ¶¶ 12-14 addresses Respondent's objections to "each meter reading debacle related interrogatory[.]"  Id. at ¶ 12 (emphasis supplied).  


�  The sole reference to this Request for Admission specifically is found in the Motion to Compel at ¶ 12.  The argument presented in the Motion to Compel at ¶¶ 12-14 addresses Respondent's objections to "each meter reading debacle related interrogatory[.]"  Id. at ¶ 12 (emphasis supplied).  


�  Fortunately for Complainant, the prediction has been borne out by the ALJ's sua sponte extension of time for the filing of the response to the Motion for Summary Judgment in note 1 of this Order.  


�  To comply with this requirement, the parties have options available to them.  For example, they may contact the ALJ by telephone to obtain an oral order (provided a written motion is also filed) or may file an unopposed motion for enlargement of time.  


�  As pertinent here, Rule 4 CCR 723-1-1400 provides:  "Failure to file a response may be deemed a confession of the motion."  


�  PSCo's Supplemental Response filed on June 18, 2007 did not address the sufficiency of the discovery responses.  That filing addressed specific factual assertions made by Complainant and has been accepted for a limited purpose, as set out above.  


�  The ALJ is unavailable on the following dates:  September 11 and 12, September 17 through 25, and October 8, 2007.  


�  To be clear, the ALJ does not suggest that the parties should limit their arguments.  This request goes only to the manner in which the arguments are presented.  
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