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I. STATEMENT

The above-captioned application was filed by Applicant Petar Boyadzhiev and Valeri Goranov, doing business as Express Taxi (Express Taxi or Applicant) on December 13, 2006.  The Commission gave notice of the application on December 26, 2006.  As originally noticed, the application sought the following authority:

a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers and their baggage, in taxi service, 
between all points in the County of Eagle, State of Colorado.
1. Vail Valley Transportation, Inc. and Vail Valley Taxi, Inc. (Vail Valley) and High Mountain Transportation, Inc., doing business as High Mountain Taxi, LLC (High Mountain) timely intervened of right.

The matter was scheduled for hearing on June 14, 2007 in Avon, Colorado.  Decision No. R07-0243-I.  The hearing commenced at the assigned time and place.  During the course of the hearing, testimony was received from Petar Boyadzhiev (Boyadzhiev) and Valeri Goranov (Goranov) on behalf of themselves, doing business as Express Taxi.  Public witness testimony was received from Clay Williams, Mihai Cofaru, Evgeniya Toneva, Mickey Werner, and Anton Chalakov.  Hearing Exhibits 1 through 3 were identified, offered, and admitted into evidence.  

2. Pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. FINDINGS OF FACT AND CONCLUSIONS THEREON

A. Applicant’s Testimony

3. Boyadzhiev and Goranov plan to conduct operations as a general partnership.  They initially plan to conduct 24-hour operations, seven days per week, utilizing two Dodge Grand Caravans that are owned by Goranov.  The vehicles will be kept clean.  Drivers have not yet been hired, but Express Taxi commits not to commence operations until an adequate number of drivers are hired to adequately serve their planned operation.  They plan to utilize radio communications for dispatch, with cellular telephones for backup.  Planned advertising includes a website, business cards, signs, hotels, etc.
4. Boyadzhiev is currently employed by the Ritz-Carlton, Bachelor Gulch, in Avon, Colorado (Ritz-Carlton).  His responsibilities include serving dinner, driving guests, and providing valet service.  He often assists hotel guests in obtaining taxi service.  In his experience, wait times are never less than 15 minutes and can be as long as 40 to 50 minutes.  

5. Boyadzhiev has observed hotel customers that were upset when a taxi was not available to ensure timely arrival for evening restaurant reservations or when they have to wait 30-40 minutes for taxi service.  He has heard hotel guests complain about Vail Valley overcharging customers and the cleanliness of a cab.  He has passed complaints on to his supervisor, but he does not know what further actions might have occurred thereafter.  He believes that the Ritz-Carlton prides its five-star rating and enjoys serving the highest level of customers.

6. Goranov currently works part time for Alpine Wine & Spirits in Vail, Colorado.  He has also worked for the Lodge at Vail, in Vail, Colorado as a Night Auditor and Front-Desk Clerk.  He assisted winter guests in obtaining taxi service from Vail Valley.  He noted that guests waited at least 15 minutes for service and sometimes for 30 minutes, or more.  Sometimes, taxis did not arrive within times quoted for service.

7. On St. Patrick’s Day, Goranov attempted to arrange taxi service for a group of 20 guests of the Lodge at Vail.  Vail Valley told him that they could not provide service and referred him to High Mountain.  When Goranov offered to the group for him to call High Mountain, they declined.
8. He recalled one instance on April 2, 2007, when High Mountain quoted a 45-minute wait for service.  Rather than have the passenger wait, he offered to contact Vail Valley for service.  He did so and Vail Valley responded within 15 to 20 minutes.

9. Goranov recalled another instance in February 2007where a guest was told that a taxi would pick him up in 10 to 15 minutes.  Goranov noticed the passenger awaiting service 20 minutes after the call.

10. Boyadzhiev and Goranov believe Express Taxi can decrease wait times and increase customer service to the traveling public.

B. Public Witness Testimony

11. Clay Williams and Mickey Werner are both employees of Alpine Wine & Spirits, where Goranov works.  Evgeniya Toneva is the Customer Relations Manager for City Market in Vail, Colorado, and she has also been married to Goranov since 2004.  Each of these public witnesses described their respective customers’ taxi transportation.

12. Generally, City Market is made up of two floors.  The lower level has a covered parking area with a designated loading zone.  Alpine Wine & Spirits is located within the same building as City Market, near the main entrance on the upper floor.  In their work, these witnesses often assist customers in arranging taxi transportation.  Generally, calls are placed for taxi service and passengers are directed to the designated loading area.  Passengers are not accompanied to the loading area.  The testimony was directed to the winter months.

13. These individuals found that customers would wait 15 to 45 minutes for taxi service and would sometimes come back to them expressing confusion or frustration.
14. The witnesses support the notion that taxi service is essential to a world-class resort area.
15. Mr. Mihai Cofaru is employed by the Ritz-Carlton as a Loss Prevention Officer and Overnight Manager.  He works extensively in guest services providing information regarding transportation, including taxi services.  He commonly requests taxi service on behalf of guests.

16. Mr. Cofaru has observed guests waiting for transportation when they get frustrated because a taxi does not arrive to pick them up within 10 to 15 minutes of their request.

17. Mr. Anton Chalakov described his experience attempting to get taxi service at approximately midnight on St. Patrick’s Day 2007.  When requesting service, he was told the wait time may exceed 45 minutes and he was referred to another taxi service.   He was told a taxicab would arrive to pick him up within 45 minutes.  After waiting 50 minutes, a friend drove him where he needed to go.  He also generally described an instance approximately one year before when he believed a Vail Valley taxi driver was exceeding the speed limit.

C. Motion to Dismiss

18. At the conclusion of Express Taxi’ case, Vail Valley and High Mountain moved to dismiss the Application without prejudice because the Applicant failed to meet its burden of proof.  Vail Valley and High Mountain argue that Express Taxi failed to prove a public need for the proposed service, failed to show existing service is substantially inadequate, and failed to demonstrate the requisite financial and managerial fitness.

D. Discussion

19. The legal standard governing this Application for common carrier, taxi service authority, is that of regulated monopoly.  Section 40-10-105(1), C.R.S.; Vail Valley and High Mountain Cab Cooperative Association v. Public Utilities Commission, 869 P.2d 545 (Colo. 1994). 

20. Under the doctrine of regulated monopoly, an applicant for common carrier authority has the heavy burden of proving by substantial and competent evidence:  (a) that the public needs its proposed service, Denver and Rio Grande Western Railroad v. Public Utilities Commission, 142 Colo. 400, 351 P.2d 278 (1960); and (b) that the service of existing certificated carriers within the proposed service area is substantially inadequate.  RAM Broadcasting v. Public Utilities Commission, 702 P.2d 746 (Colo. 1985); Rocky Mountain Airways, Inc. v. Public Utilities Commission, 181 Colo. 170, 509 P.2d 804 (1973).  Both of these requirements must be met before the Commission may grant common carrier authority in instances in which one or more common carriers are already providing service pursuant to a Commission-issued CPCN.  Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996).  
21. As to substantial inadequacy, the test is not perfection.  Ephraim Freightways, Inc., 151 Colo. at 603, 380 P.2d at 232.  When a common carrier renders service to a number of customers within a specific geographic area, it is expected that some dissatisfaction will arise and that some legitimate complaints will result.  Thus, a general pattern of inadequate service must be established in order to demonstrate substantial inadequacy.  Isolated incidents of dissatisfaction are not sufficient.  

22. Before issuing a certificate authorizing common carrier services, the Commission is required to make a finding that “the present or future public convenience and necessity requires or will require such operation.”  § 40-10-104, C.R.S. (emphasis added).  See also, § 40-10-105(1), C.R.S. (PUC empowered to issue certificate to motor vehicle carrier as, in its judgment, the public convenience and necessity may require).  Thus, it is the public’s need for transportation service that is paramount, not the private needs of a particular party. 

23. An applicant for common carrier authority must also establish its “fitness”, both financially and operationally, to conduct the service it proposes.  In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct for-hire passenger carrier operations.  It also includes consideration of whether the applicant has the ability and willingness to comply with applicable public utilities law governing regulated motor carrier operations.  See, Thacker Brothers Transportation v Public Utilities Commission, 543 P.2d 719 (Colo. 1975). Although the Commission has never promulgated rules or regulations quantifying a financial fitness standard, it is generally agreed that the applicant must make some showing, however minimal, that it either has or has access to financial resources that will enable it to implement the proposed service.

24. While the Commission understands and appreciates Express Taxi’s sincerity and intent to improve taxi service to the public, the competent evidence of record fails to establish an unmet need for taxi service in the proposed service area, or that existing carrier services within the scope of the application are substantially inadequate.  Therefore, the motion to dismiss will be granted. 

25. Taking the body of evidence presented, as a whole, the relationship of public witnesses to Applicants is inescapable and the evidence did not demonstrate an unmet public demand for the proposed taxi service.  While hearsay testimony was offered, it must be given a lesser weight and did not accumulate with other competent evidence to meet the Applicant’s burden of proof.  There was no testimony offered of any disinterested passenger of taxi service.  The only evidence offered regarded transportation to and from the Ritz-Carlton and City Market, a scope much narrower than the authority sought.  The Applicants also failed to demonstrate any showing of need outside of the peak November to April season. 

26. Some testimony was presented regarding demographic information to demonstrate growth in the community.  The Commission has often recognized that demographic information alone does not prove need for any additional specific transportation service.   No convincing evidence was presented at hearing from which it could be concluded that growth will result in an additional need for for-hire, ground transportation within the scope of the application.  

27. Express Taxi’s application defines the taxi service authority sought.  Vail Valley and High Mountain and Metro provide taxi service pursuant to certificates of public convenience and necessity granted by this Commission.  The authority requested in the application is legally duplicative of the authority presently held by Vail Valley and High Mountain as an existing taxi carrier.   Therefore, Express Taxi must also prove that existing service is substantially inadequate.  No public witness testimony establishes that the public, within the scope of the application, is not satisfied with existing services.

28. A substantial amount of the testimony presented at hearing addressing adequacy of existing services focused upon wait times.  Rule 6253(d) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-1, addresses wait times as follows:

When a customer calls a taxicab carrier for service, the taxicab carrier shall request a phone number from the passenger and give an estimated time of pickup. If a customer's pickup location is within a 10-mile radius of the taxicab carrier's terminal from which a call is or would be dispatched, the taxicab carrier shall arrive at the pickup location within 45 minutes from the time the customer first requested service. If a customer's pickup location is outside a 10-mile radius of the taxicab carrier's terminal from which a call is or would be dispatched, the taxicab carrier shall have 4 additional minutes under this rule for each additional mile outside the 10-mile radius. A delay under this rule of more than 10 minutes shall be excused if:

(I) the customer has left a telephone number with the taxicab carrier;

(II) the taxicab carrier notifies the customer regarding the delay; and

(III) such delay is caused by inclement weather, traffic congestion, or other circumstances beyond the control of the taxicab carrier.

29. After balancing considerations of all surrounding circumstances the Commission adopted rules governing taxi service.  Those rules effectively define adequate taxi service to include at least a 45-minute wait time for taxicab service, 24 hours per day and 7 days per week.  Thus, in order for the Applicant to demonstrate substantial inadequacy of existing providers based upon customer wait times, testimony must be offered regarding a pattern of unexcused wait times in excess of 45 minutes.

30. Based upon the testimony presented at hearing, perhaps one or two witnesses made any reference to wait times in excess of 45 minutes.  Such references failed to meet the heavy burden of proof required to demonstrate substantial inadequacy.  While Applicants may personally believe existing wait times are excessive, existing carriers are providing adequate service as defined by the Commission. 

31. The evidence taken as a whole does not indicate substantial inadequacy of certificated providers serving the public convenience and necessity for transportation within the scope of the application, in reasonable proximity to the time of this application.  

32. Express Taxi failed to meet its burden to demonstrate public demand requiring approval of the authority sought and that incumbent providers’ service is substantially inadequate.  Accordingly, Vail Valley and High Mountain are entitled to competitive protection under applicable law.  The law of Colorado regulating taxi service within the scope of this application places preservation of the public interest over Express Taxi’s entrepreneurial interest.

33. There was no demonstration of anticipated operating costs and revenues or what resources would be utilized to meet capital requirements.  While a general weakness of evidence regarding adequacy of financial fitness is noted, this ruling does not reach the issue based upon the findings above.  The ALJ was satisfied that Applicants would have operationally complied with Commission requirements.

34. This decision memorializes and completes the oral ruling granting Vail Valley and High Mountain’s Motion to Dismiss. 

III. ORDER

A. The Commission Orders That:

1. The motion of Vail Valley Transportation, Inc. and Vail Valley Taxi, Inc. (Vail Valley) and High Mountain Transportation, Inc., doing business as High Mountain Taxi, LLC (High Mountain) to dismiss this application is granted.  The application of Petar Boyadzhiev and Valeri Goranov, doing business as Express Taxi, for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire is dismissed without prejudice in accordance with the foregoing discussion.

2. Docket No. 07A-657CP is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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