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I. STATEMENT, FINDINGS, AND CONCLUSIONS

1. On May 24, 2007, BNSF Railway Company (BNSF) filed a Motion for Partial Summary Judgment on the Issue of Allocation of Costs.

2. On June 6, 2007, The Town of Castle Rock (Castle Rock) filed a Response to Intervenor’s Motion for Partial Summary Judgment, objecting to BNSF’s Motion for Partial Summary Judgment.

3. On June 11, 2007, BNSF filed a Motion for Leave to File Reply Brief to Applicant’s Response to Intervenor’s Motion for Partial Summary Judgment on the Issue of Allocation of Costs.

4. On June 15, 2007, Castle Rock filed a Response objecting to the Motion.

5. The Motion for Leave to File Reply Brief to Applicant’s Response was granted in Interim Decision No. R07-0518-I, mailed on June 19, 2007.

6. On June 21, 2007, BNSF filed a Reply to Applicant’s Response to Intervenor’s Motion for Partial Summary Judgment on the Issue of Allocation of Costs.

7. On June 22, 2007, Castle Rock filed a Motion to Strike or, in the Alternative, for Leave to Respond to BNSF’s Reply. Castle Rock moves to strike Paragraph Nos. 11 and 12 of BNSF’s Reply since Castle Rock argues that BNSF introduces a new theory into the case, namely that the Commission’s jurisdiction is preempted by the federal law.   

8. On June 29, 2007 BNSF filed a Response to Applicant’s Motion to Strike and Response to Applicant’s Alternative Motion to File Response to BNSF’s Reply and Motion to Strike Paragraph 7 of Applicant’s Motion to Strike. 

9. Castle Rock’s Motion to Strike, Alternative Motion to Respond, and BNSF’s Motion to Strike paragraph 7 will be denied.   Paragraph Nos. 11 and 12 are arguments by BNSF in response to Castle Rock’s Response.  Since Castle Rock’s alternative motion to respond will also be denied, BNSF’s motion to Strike paragraph no. 7 will be denied. 

10. In its Motion for Partial Summary Judgment, BNSF requests that the Commission enter summary judgment in BNSF’s favor on the issue of allocation of costs for the grade separation structure.  BNSF argues that the section of the statute that provides for allocation of costs of grade separation structures, Section 40-4-106(3)(a), C.R.S. does not provide for allocation of costs for grade separation structures where no crossing exits, which is the case in the instant Docket.

11. BNSF’s motion for summary judgment on the issue of the allocation of costs for the grade separation structure will be denied.  BNSF’s reads Section 40-4-106(3)(a), C.R.S. and the Commission’s jurisdiction and power too narrowly.

II. 0ORDER

A. It is Ordered That:

1. The Motion of BNSF for Partial Summary Judgment is denied.

2. The Motion of Castle Rock to Strike, and alternative motion for leave to Respond to BNSF’s Reply is denied.

3. The Motion of BNSF to Strike is denied.

4. This Order is effective immediately.    
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J FRITZEL
________________________________

Administrative Law Judge
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