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I. STATEMENT

1. On September 18, 2006, Dawn Food Products, Inc. (Dawn) filed a petition (Petition) requesting a permanent variance of Commission Rule 4 Code of Colorado Regulations (CCR) 723-7-7325(a)(I) regarding side clearance at its plant at 4500 Lipan Street, Denver, Colorado.  The Petition commenced Docket No. 06A-526R.

2. On September 27, 2006, the Commission gave public notice of the Petition.  See Notice of Application Filed (Notice).  In that Notice, the Commission established a 30-day intervention period and procedural schedule in this proceeding.

3. On October 27, 2006, the Union Pacific Railroad Company (UPRR) filed an Entry of Appearance and Notice of Intervention opposing the petition.

4. On November 1, 2006, by Decision No. C06-1287, the Commission referred this matter to an administrative law judge (ALJ).  The Commission also directed the ALJ to establish the procedural schedule for filing exhibits and lists of witnesses. 
5. On December 18, 2006, Dawn supplemented its Petition to provide additional drawings.
6. By Decision No. R07-0016-I, the ALJ set a pre-hearing conference in this matter for January 26, 2007.

7. By Decision No. R07-0057-I, the ALJ vacated and rescheduled the pre-hearing conference to February 6, 2007.

8. By Decision No. R07-0118-I, the ALJ required the parties to file a status report.  At the pre-hearing conference of February 6, 2007, the parties stated they believed a settlement in this matter was possible.  The parties requested additional time to review plans and proposed modifications.  The parties were to file a status report within 30 days.
9. On March 9, 2007, UPRR filed a status report.  The status report stated that UPRR had not received a diagram showing impaired clearances that Dawn had agreed to provide.  UPRR requested that an additional status report be filed within six weeks.

10. By Decision No. R07-0213-I, the ALJ required the parties to file an additional status report on or before May 1, 2007.

11. On May 3, 2007, UPRR filed a second status report.  The status report stated that the parties had reached a tentative agreement.  However, the parties needed additional time to complete the necessary drawings to conclude this matter.  The parties requested an additional 60 days, to and including July 1, 2007, to file another status report, or for UPRR to withdraw its objections in the matter.

12. By Decision No. R07-0336-I, the ALJ granted the parties request for an extension of time to file a status report, or for UPRR to withdraw its objection in this matter.

13. On June 26, 2007, Dawn and UPRR filed a Stipulation and Settlement Agreement (Stipulation).  The Stipulation states that Dawn and UPRR have met onsite.  Dawn proposed a compromise to revise the location of three lighted “restricted clearance” signs and provided drawings to show the new proposed lighted sign locations.  UPRR stipulates that it has no objection to the granting of the variances so long as the requirements and placement shown in the three pages of Exhibit A to the Stipulation are followed.  
14. The Petition is now uncontested, and may be processed under the modified procedure, pursuant to § 40-6-109(5), C.R.S., and Rule 4 CCR 723-1-1403, without a formal hearing.

15. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision. 

II. FINDINGS AND CONCLUSIONS
16. The Commission has jurisdiction in this matter pursuant to § 40-4-106 C.R.S.  

17. Dawn is a privately held company incorporated under the laws of the State of Indiana and is qualified to do business in the State of Colorado.  Dawn is a manufacturer of wholesale bakery mixes, frostings, icings, fillings, and other related products for the baking industry.  Dawn ships products throughout the Western United States and several foreign countries.  Dawn regularly receives flour shipments by railroad at its Denver Plant on Lipan Street from UPRR.  
18. All Dawn plants that receive ingredients by rail have been required by the Occupational Safety and Health Administration (OSHA) to install fall protection systems.  The fall protection system is required because Dawn employees are regularly required to get on top of the railcars for inspection and/or fumigation of the cars.  All other Dawn plants have complied with the OSHA requirement.  Denver is the last plant to do so.

19. Intervenor UPPR is the railroad company that owns tracks at the east side of the Dawn plant and regularly provides shipments to Dawn.  UPRR originally opposed the Petition as the clearances requested did not meet UPRR side or vertical clearance standards and may pose a safety hazard for Union Pacific employees.
20. Dawn is petitioning the Commission under Commission Rule 4 CCR 723-1-1003(c) for permanent variance of Commission Rule 4 CCR 723-7-7325(a)(I) requiring a minimum side clearance of 8’-6”.  The existing clearance from the centerline of the track to the building before the fall protection system installation is 8’-1”.  The vertical structural support attached to the side of the Dawn building will reduce the clearance to 7’-2 ¼”.  Dawn stated that to minimize risk to railroad employees, Dawn would install “restricted clearance” warning signs and would install photocell-operated lights to illuminate the signs and the walk areas.
21. The Stipulation agreement between Dawn and UPRR provides drawings showing revised locations for the lighted “restricted clearance” signs and the three locations where side clearances are less that the Union Pacific and/or Commission minimum side clearance requirements.  The first area of restricted side clearance is at the Dust Collector Room – Work Point South where the side clearance is restricted at 7’-8”.  The second area of restricted side clearance is at a point halfway between the Work Point South and the support shown in the plans as VSC-1 where the side clearance is restricted at 7’-8”.  The third location is at the VSC-1 support where the side clearance is restricted at 7’-2 ¼”.  Lighted “restricted clearance” signs are proposed to be placed 70’ northeast of the South building and 16’ west of the track centerline, on the corner of the South building 10’ above the top of rail, and on the fall protection system column.  The plan also includes a table listing obstructions and encroachments to the spur tracks. 

22. The Stipulation indicates that with the requirements and placement shown in the three pages of Exhibit A to the Stipulation agreement, UPRR has no objection to the granting of the variances.
23. The Petition, as supplemented by Dawn and the Stipulation, should be, and will be, granted.  

24. The proposed Petition for permanent variance of side clearances is reasonable with the lighted warning signs that will be installed to alert and warn railroad employees of the restricted clearances.  The warning signs that are proposed to be installed will meet the UPRR standards.

25. UPRR shall be required to notify their respective employees in writing of the installation of the fall protection system, restricted clearances and the installation of the warning signs at the Dawn plant.

26. Dawn shall be required to inform the Commission in writing when the fall protection system and the lighted restricted clearance signs are installed within 10 days of completion.  For purposes of tracking completion of this project,  Dawn will be ordered to file written notice on or before written notice by December 31, 2007.  
27. Pursuant to § 40-6-109 (2), C.R.S., it is recommended that the Commission enter the following order.
III. ORDER

A. The Commission Orders That:  

1. The Stipulation and Settlement Agreement filed by Dawn Foods, Inc. and the Union Pacific Railroad Company attached to and incorporated in this Recommended Decision is approved.
2. The petition requesting permanent variance of Commission Rule 4 Code of Colorado Regulations (CCR) 723-7-7325(a)(I) is granted consistent with the requirements outlined in the Stipulation.
3. Dawn shall install lighted restricted clearance signs pursuant to the Petition as modified by the drawings included in Exhibit A to the Stipulation.
4. UPRR shall notify their respective employees in writing of the installation of the fall protection system, restricted clearances and the installation of the warning signs at the Dawn plant.

5. Dawn shall inform the Commission in writing when the fall protection system and the lighted restricted clearance signs are installed within 10 days of completion.  For purposes of tracking completion of this project, the Commission will expect this written notice by December 31, 2007.  The Commission does understand that the notification may be provided earlier or later than this date depending on changes or delays in the construction schedule. 

6. The Commission retains jurisdiction to enter further orders as necessary.  

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
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WILLIAM J. FRITZEL
________________________________
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