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I. STATEMENT, FINDINGS, AND CONCLUSIONS
1. This docket concerns the complaint by the City of Aspen (Aspen) against Kinder Morgan, Inc., Rocky Mountain Natural Gas Company, and Rocky Mountain Natural Gas Division of KM filed on April 10, 2007.  

2. On April 12, 2007, the Commission issued its Order to Satisfy or Answer and an Order Setting Hearing and Notice of Hearing setting this matter for hearing on June 12, 2007, in Denver, Colorado.

3. By Decision No. R07-0405-I, a prehearing conference was scheduled for May 29, 2007 to consider procedural matters and to address any other matters raised by the parties.  At the assigned time and place, the prehearing conference was called to order.

4. Aspen informed the ALJ that efforts were underway to obtain co-counsel having expertise in public utility matters and that Aspen would not be ready to proceed at the currently-scheduled hearing.  Counsel asked that the scheduled hearing be vacated, that the parties have an opportunity to confer regarding a procedural schedule, and that another prehearing conference be held in lieu of the scheduled hearing.
  The prehearing conference was continued to June 13, 2007.

5. In light of the timeframe anticipated for the next prehearing conference, as well as other unstated grounds, Kinder Morgan, Inc. and Rocky Mountain Natural Gas Division of KM requested an enlargement of time to file an Answer in this case up to and including June 29, 2007.  The request was unopposed by Aspen.  Although the request was orally granted at hearing, the request is moot by dismissal of the Complaint.

6. SourceGas Distribution, LLC (SourceGas), intervened in this matter of right on April 27, 2007 because it is the regulated utility responsible for the assets and business activities about which Aspen complains.  SourceGas requested that June 29, 2007, also be established as the deadline to file an Answer in this case.  The request was unopposed by Aspen.  Although the request was orally granted at hearing, the request is moot by dismissal of the Complaint.

The prehearing conference was reconvened on June 13, 2007.  Exhibits 1 through 3 were admitted.  Counsel for Aspen described some personal circumstances that call to question 

7. his ability to continue representation in the case.  He also stated that Aspen had not yet arranged public utility counsel as intended.  An additional 30-day extension of time was requested to do so.

8. Kinder Morgan, Inc., Rocky Mountain Natural Gas Division of KM, and SourceGas opposed the request for further continuance.

9. The parties to this litigation are also involved in a complex appeal pending before the Tenth Circuit Court of Appeals.  Briefing in that appeal is scheduled and will test all available resources of counsel for Kinder Morgan, Inc. and Rocky Mountain Natural Gas Division of KM.  A further delay in this proceeding appears to cause a direct conflict with obligations and responsibilities in that proceeding.  

10. Kinder Morgan, Inc. and Rocky Mountain Natural Gas Division of KM point out that the pending claims of the Complaint allege intentional misconduct within Aspen.  Defendants contend that Aspen has failed to prosecute their complaint.

11. Parties have expended significant efforts to prepare the defense of this case and they will be prejudiced by further delay as they remain subject to the pending claims.  When the conference was originally convened, Aspen was unsure as to how they would proceed in this action and stated that they would need to hire public utility counsel. The proceeding was delayed without objection.  When the conference resumed, there was no apparent progress in the prosecution of the case.  No public utility counsel was retained.  Finally, it was anticipated that it would be late July before Aspen would be prepared to prosecute its case – more than three months following the filing of the action.

12. All defendants made argument regarding other litigation involving Mr. Greinberg, the settlement reached in such litigation, and the relationship of such settlement to this action.  The decision to dismiss this complaint is not based upon these arguments.

13. The complaint makes serious allegations against Defendants and they remain subject to the Complaint so long as this action remains pending.  A further 30-day delay would impose this litigation upon the pending Tenth Circuit appeal.  Aspen’s failure to prosecute now prejudices Defendants as the two matters would not have directly conflicted if the case was prosecuted when filed.

14. Dismissal of the action is without prejudice to Aspen to re-file the action.  While the case may be re-filed, the Defendants will not remain subject to pending claims.  Further Commission resources will not be expended in the event Aspen decides not to proceed with the action or never obtains the counsel desired to assist in the prosecution of the Complaint.  It is uncertain where Aspen would have the case go from here.

15. Before the hearing was continued from May 29, 2007, Aspen stated that co-counsel would be obtained and a joint procedural schedule would be offered (or attempted), or the case would be dismissed.  Aspen failed to fulfill those representations and has failed to prosecute the Complaint despite the previous extension of time requested and granted.  Defendants should not be made to wait for approximately three months (and beyond the originally scheduled hearing date) to find out if Aspen will prosecute the Complaint.

16. Plaintiff has failed to prosecute the case and it will be dismissed without prejudice.  Aspen may properly prepare and re-file the Complaint in the future, should it so desire. 

17. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. ORDER
A. The Commission Orders That:

1. The formal complaint filed by the City of Aspen (Aspen) against Kinder Morgan, Inc., Rocky Mountain Natural Gas Company, and Rocky Mountain Natural Gas Division of KM in the captioned proceeding is dismissed.

2. Docket No. 07F-117G is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� The date of the prehearing conference was subsequently modified for scheduling availability.
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