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06F-039TDOCKET NO. 06F-039T
ADAMS COUNTY E-911 EMERGENCY TELEPHONE SERVICE AUTHORITY,


Complainant,

v.

QWEST COMMUNICATIONS INTERNATIONAL, INC., and QWEST CORPORATION,

 
Respondent.
interim order of
administrative law judge
G. Harris Adams
GRANTING JOINT MOTION TO
APPROVE STIPULATION AND
SETTLEMENT AGREEMENT IN PART 

Mailed Date:  June 28, 2007
I. STATEMENT
1. This docket concerns the complaint by Adams County E-911 Emergency Telephone Service Authority (Adams E-911) against Qwest Corporation (Qwest) filed on January 26, 2006.  The Boulder Regional Emergency Telephone Service Authority (BRETSA), the City of Federal Heights (Federal Heights), the Douglas County Emergency Telephone Service Authority (Douglas County ETSA), Jefferson County Emergency Telephone Service Authority (Jefferson County ETSA), Arapahoe County E-911 Emergency Communications Service Authority (Arapahoe County ECSA), Larimer Emergency Telephone Authority (Larimer ETA), El Paso Teller E-911 Authority (El Paso Teller), Staff of the Public Utilities Commission of the State of Colorado (Staff), and the Colorado Office of Consumer Counsel (OCC) have all been granted intervention.
2. On May 4, 2007, Qwest, Adams E-911, BRETSA, Federal Heights, Douglas County ETSA, Jefferson County ETSA, Arapahoe County ECSA, Larimer ETA, El Paso Teller, Staff, and OCC filed the Joint Motion to Approve Stipulation and Settlement Agreement (Joint Motion).  The Stipulation and Settlement Agreement was included as Exhibit A to the Joint Motion.  In turn, the Agreement incorporates two exhibits:  Exhibit A, a revised tariff (Revised Tariff), and Exhibit B, Qwest’s Confidential Colorado E-911 Cost Study, Revised April 23, 2007 (filed under seal). 
3. By Decision No. R07-0411-I, the Administrative Law Judge (ALJ) scheduled a hearing to consider the Joint Motion and informed the parties of several questions.  The ALJ also welcomed written responses to the questions and indicated that the need to hold a hearing would be reconsidered if such responses were filed.

4. On May 25, 2007, Adams E-911, Qwest, BRETSA, Federal Heights, Douglas County ETSA, Jefferson County ETSA, Arapahoe County ECSA, Larimer ETA, El Paso Teller, Staff, and OCC filed the Settling Parties’ Answers to the Questions Posed in Decision No. R07-0411-I.  In addition to providing written responses to the questions raised by the ALJ, it was submitted that providing written responses afforded and efficient method of addressing the ALJ’s questions.  Additionally, the parties expressed willingness to submit additional written answers should the ALJ have follow up questions.  Ultimately, if a hearing is still desired, parties are prepared to appear and participate.
5. On May 30, 2007, Adams E-911, Qwest, BRETSA, Federal Heights, Douglas County ETSA, Jefferson County ETSA, Arapahoe County ECSA, Larimer ETA, El Paso Teller, Staff, and OCC filed the First Amendment to Stipulation and Settlement Agreement (The settlement agreement, as amended, will be referred to as the Agreement) making specific modifications to the Revised Tariff.

6. At the assigned time and place the hearing was called to order.  All parties appeared and participated through counsel.  Mr. John Kure testified on behalf of Qwest in support of the Joint Motion to Approve Stipulation and Settlement Agreement.  Mr. Brian Shepherd, Deputy Director for the Adams County Communications Center and current Chairman of the Commission’s 9-1-1 Task Force, testified on behalf of Adams E-911.  Exhibit 1 was identified, offered and admitted into evidence.  The ALJ noted that the joint responses to questions filed May 25, 2007 included factual statements.  Without objection, the ALJ construed such statements of fact as a further stipulation of the parties.
7. In response to a request made by the ALJ during the course of the hearing, and with the authorization of the settling parties, Qwest filed the Settling Parties’ Proposed Notice Language in Response to the Administrative Law Judge’s Request During Hearing on June 8, 2007.
8. If approved, the Joint Motion sets a process in place to comprehensively resolve all outstanding issues presented in this docket.  By approving the Joint Motion, the ALJ makes no determination as the Revised Tariff at this time.  Such tariff may be considered further under the terms of the Agreement.  Approving the settlement process contemplated by the parties makes no inference as to how the Commission might rule upon or consider the Revised Tariff.

9.  By Decision No. R07-0411-I, the ALJ informed the parties of the questions below:  

a) Of what effect will Commission approval of the Agreement have as to the City of Aurora (Aurora)?  How will Aurora enforce rights obtained through the Agreement?  How will the Commission enforce Aurora’s obligations ordered pursuant to the Agreement?

DISCUSSION:  
The parties and Aurora believe that Aurora’s rights and responsibilities are fully protected. Once the Stipulation and Settlement Agreement is approved, it becomes an order of the Commission. If any party to the Agreement acts in any manner that is inconsistent with the Commission's order, the settling parties believe that the aggrieved party could seek a Commission order enforcing the prior order.
Aurora is not a party to this docket and no other basis has been shown for Commission jurisdiction over Aurora in this docket.  To be acceptable, the Agreement must be clear, understandable, and administratively enforceable.  As to this docket, the City of Aurora is no more than a signatory to an agreement - - effectively a contract.  There is no basis upon which a Commission in this docket is administratively enforceable as to Aurora.  Therefore, the Agreement will be considered and approved as to the parties in this docket.  Any approved agreement must be enforced by or against the City of Aurora by complaint.

b) Do the parties contemplate a sequence of completing the components summarized in the General Description of the Agreement?  When is the latest point in time that Qwest is obligated to issue bill credits under the Agreement?

DISCUSSION:
The parties responded that no specific calendar date is contemplated in the Agreement.  Generally, the anticipated sequence of events is set forth in Paragraph 13.  The requested findings that the Revised Tariff is just, reasonable and nondiscriminatory would occur after the Revised Tariff is filed, noticed and effective.  Qwest will issue credits after all conditions precedent set forth in paragraph 13 have been met. The parties also note that terms of the Agreement regarding waivers, dispute resolution, and withdrawal.

The parties have addressed the ALJ’s concerns, save one.  There is no requirement as to the timing of the bill credits being issued.  There is no condition precedent specified in VI.13 to the agreement becoming effective that requires Qwest to issue the credits provided for in the Agreement.  Correspondingly, the dismissal of claims in V.10. does not ensure that the credits will issue.

c) In paragraph 4(a), what is the source of the aggregate gross annual Colorado MRC revenues?  Why is it reasonable to fix aggregate gross annual revenues, without regard to changes in costs, if the state-wide total number of records increases or decreases by more than 10%?

DISCUSSION:
The parties believe it is reasonable to fix aggregate gross annual revenues, without regard to changes in costs, even if the state-wide total number of records increases or decreases by more than 10%.  It is expected that the costs to provide the services that are subject to the negotiated monthly recurring charges (MRCs) will be relatively stable over the next three years; however, the records that are used as the vehicle to distribute the costs through the rates to the various E-911 Customers may be quite volatile.  As the records in the Selective Routing Database (SRDB) are scrubbed over time to remove records that should not be in the SRDB, and as the types of records change over time, the total quantity of records will be volatile. The relative stability of the costs to provide the services that are subject to the negotiated MRCs coupled with the volatility of the records in the SRDB lead to the Settling Parties' decision to lock in the net billing over the three year period set forth in the Agreement.  The Agreement provides that if there were a 10% increase or decrease in the number of records in the SRDB Qwest would adjust the rates through a new filing with the Commission so that its aggregate gross annual Colorado MRC revenues remain at Three Million Nine Hundred Fifty-Four Thousand, Four Hundred Seventy-Six Dollars and Fifty-Two Cents ($3,954,476.52).  Finally, the Settling Parties note that the Commission always has the right to review and seek further information concerning any rate, and to review and seek further support for any rate change that may be proposed, should the Commission deem such information and review to be necessary and appropriate.

d) Regarding paragraph 4(b), what is the relationship between the new MRC charges and the wireless cost recovery rate?  How can the reasonableness of the new MRC charges be determined before the wireless cost recovery rate is determined?

DISCUSSION:
The parties state that the wireless cost recovery is a completely separate and independent rate from the Qwest MRC under the Revised Tariff. The Qwest MRC is designed to recover all of its costs for operating as the Basic Emergency Service Provider (BESP), including the cost of the network to deliver wireless 911 calls.  The wireless monthly recurring charges recover wireless carrier costs -- and not BESP costs -- and will be unique to each wireless carrier. Each wireless carrier that requests cost reimbursement does so solely for their own costs.  The Revised Tariff isolates the wireless cost recovery as its own separate rate element.  To the extent the Commission enters an order permitting wireless carriers to recover their costs through the Wireless Monthly Recurring Cost rate element, Qwest, as the BESP, will charge the Commission-approved Wireless Monthly Recurring Cost rate element to its E-911 Customers as a separate line item in its billing statement. Qwest will pay the wireless carriers the Commission-approved amount.  
The Settling Parties have differing positions on wireless cost recovery.  However, a decision concerning the wireless cost recovery issue was not necessary to reach the Agreement.  The parties agreed to set the Wireless Monthly Recurring Cost rate element at $0.00: and to place the Wireless Monthly Recurring Cost rate element on a separate page of the tariff.  This permits the Commission to suspend that page while permitting all other portions of the tariff to become effective. If that page of the tariff is suspended, the Commission can hear the arguments of all interested stakeholders and make all necessary determinations concerning the Wireless Monthly Recurring Cost rate element.
The merits of the charge aside (because it is a tariff issue addressed above), the ALJ originally understood that a change in the wireless cost recovery rate impacted the MRC rate elements.  If that is the case, the ALJ was concerned as to the cost basis therefor.  Without understanding that basis, it was not clear how the reasonableness of the new MRC charges could be determined before the wireless cost recovery rate is determined.  There was substantial discussion of this issue during the hearing.
Mr. Kure clarified that Qwest understands that a change in the wireless cost recovery rate would not impact the MRC rate elements.  The cost bases for the rates are independent.  Of course, should the Commission ultimately modify the structure of the wireless cost recovery rate, there are potentially other consequences to the proposed tariff and the Agreement.  His understanding of the underlying intent of the settlement was to resolve the parties’ differences while leaving open what the wireless cost recovery through the BESP.
Leaving aside the tariff issues (that may be later considered), the ALJ understands and is satisfied that the cost support for the MRC rate elements are independent of the cost support for the wireless cost recovery rate.  Thus, the Commission should be able to independently consider the reasonable of rates based thereupon.
e) Against whom do the parties seek a binding determination that the rates in the Revised Tariff are just, reasonable and non-discriminatory?  What notice has been provided anyone affected by the request that is not a party to this proceeding?

DISCUSSION:
At the conclusion of this docket, the parties’ agreement clearly contemplates a general determination that the rates in the Revised Tariff are just and reasonable so that any future challenge to the rates could only result in a prospective change and no restitution liability.  The parties also note that Complainants are governmental entities authorized to challenge the justness and reasonableness of Qwest's rates via a complaint. See § 40-6-108(1)(b), C.R.S.  Complainants represent a total of 27 separate E-911 Customers. Pursuant to Colorado law, a group of 25 customers or more are also permitted to challenge the justness and reasonableness of Qwest’s rates via a complaint. Id.  As a result, the parties contend that no further notice is necessary before the Commission makes the findings requested.
  

Qwest commits to providing notice of the filing of the Revised Tariff by first class mail to all of its E-911 Customers in accordance with § 40-3-104.  It is further noted that notice will be provided of the Revised Tariff’s filing with the Commission.
The ALJ finds that additional public notice is necessary as to the contemplated relief in the Agreement.  While jurisdiction has been addressed as to the complaints in this docket, no basis has been shown to bind those not a party to the docket.  Aside from notice requirements applicable to the filing of the Revised Tariff, notice should be given of the relationship of the filing to this docket as well as the relief that will be requested in this docket to the extent that the tariff is allowed to go into effect by operation of law.  
The findings contemplated by the parties regarding the stipulated tariff are an integral part of the Agreement.  Therefore, it is understandable that the parties are attempting to incorporate and fulfill the Agreement in this docket.  In light of the ALJ’s notice concerns, the ALJ requires that additional notice be provided comparable to the relief were being requested in a new proceeding.  In response to concerns expressed by the ALJ during the hearing, the parties proposed notice language to provide the notice contemplated.
As part of the normal tariff filing process, Qwest is subject to the notice requirements in the Commission's rules and in C.R.S. § 40-3-104. Pursuant to Commission rules, Qwest will file an advice letter with the Commission to accompany the Revised Tariff.  Qwest has committed to meeting the statutory requirements by sending a letter via first class mail to all of its E-911 and PS/ALI customers, pursuant to § 40-3-104(1)(c)(I)(B), along with a copy of the advice letter. 

The Settling Parties’ Proposed Notice Language in Response to the Administrative Law Judge’s Request During Hearing, filed June 8, 2007, includes proposed language in both the customer letter and the advice letter that, to the extent the Commission allows the Revised Tariff to become effective by operation of law, a finding of just and reasonableness will be sought in the instant docket.  The proposal is reasonable and generally addresses the ALJ’s concerns.  However, certain modifications to the customer letter are desired.  The revised language attached hereto as Appendix A shall be incorporated into the notice to customers.  

f) Explain how approval and performance of the Agreement will affect the remaining E-911 authorities in Colorado that are not a party to this docket. Explain how the monthly rates for these remaining E-911 authorities will be affected.

DISCUSSION:
The parties submit that E-911 authorities that are not a party to this docket will pay new tariff rates negotiated in the Agreement.  By changing the basis of billing from line counts by end office to records in the SRDB allows the public safety answering points (PSAP) to be billed only for the customers in their jurisdiction.  A confidential PSAP Impact Statement was also filed as Exhibit 1 to the responses to questions sets forth how the new negotiated MRCs in the Revised Tariff will change the amounts Qwest's Colorado E-911 customers pay on a monthly basis for the E-911 services they purchase from Qwest. Even though the report indicates that two PSAPs will see an increase in their overall monthly charges, these increases should be considered in the context that under the current tariff, the charges for lines serving end users in each of these two PSAP's jurisdictions were being paid by another neighboring PSAP in which the end office serving those customers was located.
Qwest’s current rates include unquantified costs being recovered for wireless carriers, and because those costs will not be recovered under the proposed tariff so long as the Wireless Recovery Rate is zero, the ultimate effect upon PSAP’s cannot be determined.  While the Revised Tariff generally reduces rates, it is may be misleading to emphasize the decrease in rates without knowing the extent that current rates are based upon wireless costs.  Based upon the notice required by this interim order, non-parties will be afforded an opportunity to review and consider any change in rates prior to their implementation.  As to those portions of the Agreement other than the relief regarding the Revised Tariff, non-parties will neither benefit nor be bound.
g) Will any non-party, other than Aurora, be entitled to bill credits as a result of the settlement?

DISCUSSION: 
The parties clarified that any claims non-parties may have as to rates currently in effect will not be affected by the Agreement.  No other non-party will be entitled to bill credits as a result of the Agreement.
h) Are the proposed bill credits consistent with the filed-rate doctrine?

DISCUSSION:
The Commission has never made a determination as to the reasonableness of rates at issue in this complaint.  Therefore, under filed rate doctrine as previously applied by this Commission, a complainant may challenge their justness and reasonableness and, if successful, be entitled to reparations. 

i) Why is the bill credit for Aurora calculated from a different date than others receiving credits?

DISCUSSION:
The parties believe that a complete response to this question would reveal settlement negotiations that are protected under Colorado Rule of Evidence 408.  

In light of the findings discussed as to Question A above, the Commission is making no findings as to the City of Aurora.

j) Has the Commission found rates to be just, reasonable and non-discriminatory outside of the context of a Commission order from a rate proceeding?

DISCUSSION:
The parties point out that the Commission can entertain a complaint as to the reasonableness of rates and charges pursuant to § 40-6-108(1)(b).  However, the question was intended to address the requested relief as to the Revised Tariff in the event it goes into effect by operation of law.  Those rates do not form the basis of the complaint contemplated in § 40-6-108(l)(b), C.R.S.  

While unorthodox at least, the ALJ is not aware of any limitation upon the Commission’s jurisdiction to make such a finding in this docket so long as proper notice is provided.

k) Is BRETSA a signatory to the Agreement?

DISCUSSION:
BRETSA is a signatory to the agreement and their signature page has been filed with the Commission.
l) In § 9.2.1.C.10 of the Revised Tariff, do the parties intend to refer to Rule 2138(b), 4 Code of Colorado Regulations 723- 723-2?

DISCUSSION:
The First Amendment to Stipulation and Settlement Agreement corrected the rule citation.
m) Regarding Section 9.2.1.E.9[1] of the Revised Tariff, why will the copy of the billing provided to the Governing Body differ from the billing provided to E-911 customers?

DISCUSSION:
An E-911 Customer is defined in 9.2.1.B as the PSAP. The Governing Body is also referred to as "Authority Board" and can include several PSAPs within its jurisdiction. For example, the Jefferson County Emergency Telephone Service Authority Board has 7 primary PSAPs and 3 secondary PSAPs within its jurisdiction. Thus, the Governing Body may request a single bill to include all E-911 customers within its jurisdiction.  
The ALJ posed a hypothetical application of the rounding in the Revised Tariff to demonstrate that the governing body’s bill may not necessarily sum to the exact total of the E-911 customers’ bill.  Mr. Kure clarified Qwest’s understanding and intent that a governing body would be able to receive the bill that would be the sum of each of the E-911 customer.
Although there is no ruling as to the tariff at this time, the parties may wish to clarify the proposed language.
n) Can the Commission allow Sections 9.2.1.E.9[2] and [3] of the Revised Tariff to become effective while suspending Original Sheet 29?  If so, what will the operative effect of these two provisions during the time that Original Sheet 29 is suspended?

DISCUSSION:
The parties clarified their intent to segregate the wireless recovery charge so that the single page could be suspended, if the Commission so desires, without affecting the remainder of the tariff.  

While additional information was provided, it will not be addressed further at this time because no ruling is being made as to the Revised Tariff.  Solely in terms of the procedure to consider and implement the Agreement, the parties have satisfied the ALJs concerns. However, the parties may consider clarifying the proposed language in the event that only page 29 of the Revised Tariff was suspended.  
The parties contend that Footnote 2 indicates that if no Wireless Monthly Recurring Cost rate exists, the E-911 Customer will not be charged pursuant to this rate element.  Further, it is contended that Footnote 3 indicates that if no Wireless Monthly Recurring Cost rate exists then E-911 Customer will not be charged pursuant to this rate element.  While the scope and extent of any suspension of the Revised Tariff will be determined solely by the Commission, and no finding is made herein as to the tariff, the parties potentially jeopardize subsequent review and suspension of more than page 29.   It may be impossible to fulfill tariff page 28 if only page 29 is suspended (i.e. Under footnote 3, how can Selective Routing and E-911 Transport Service be purchased if they must be purchased with a nonexistent Wireless Month Recurring Cost?).
o) In the event that Original Sheet 29 goes into effect, what is the source of the Commission’s jurisdiction to require Commission approval of wireless carriers’ monthly recurring costs?

DISCUSSION:
The parties submit that this matter need not be addressed at this time because the rate will be set to $0.00 in the Revised Tariff.  If the Commission suspends the page setting forth the Wireless Monthly Recurring Cost rate element, interested persons may intervene in the proceeding to address any concerns.  The parties further offer that, to the extent Qwest includes costs in its rates that wireless carriers incur to provide wireless E-911 service, it is presumed that these costs must comply with § 40-3-101 and 40-3-102, C.R.S (requiring Qwest's rates for its services to be just, reasonable and nondiscriminatory),and 4 CCR 723-2-2136(c)(requiring Qwest's rates for the E-911 services it provides as a certified BESP to be cost-based.) Thus, it is the Commission's jurisdiction over Qwest as a regulated utility in general, and as a certified BESP in particular, that permits the Commission to approve the wireless carriers' monthly recurring costs when Qwest includes those costs in the rates it charges its E-911 customers for the services it provides as a certified BESP in the state of Colorado.

p) What is the effect of the wireless monthly recurring cost upon Qwest’s cost study, Exhibit B?

DISCUSSION:
The parties clarified that that Qwest’s cost study includes no costs that would be recovered through the wireless cost recovery rate. The Qwest MRC is designed to recover all of its costs for operating as the BESP, including the cost of the network to deliver wireless 911 calls. The wireless monthly recurring costs recover wireless-carrier costs.  Therefore, no wireless monthly recurring costs have been included in the cost study, nor have they been included in the cost information that supports the negotiated rates in the Revised Tariff. If a Monthly Wireless Recurring Cost rate element were ordered, it would simply be the rate ordered by the Commission in any order requiring that a Monthly Wireless Recurring Cost rate element be implemented.

q) Is it possible that the changes in the Revised Tariff will necessitate an increase the 9-1-1 end user surcharge for any county? 

DISCUSSION:
The parties submit that Authority Boards might seek an increase in its 911 end user surcharge for a variety of reasons. The service Qwest provides to its E-911 Customers is simply one of the inputs into this decision. In the confidential PSAP Impact Statement, Exhibit 1, to the parties’ responses, the parties projected that only two Authority Boards will pay more under the Revised Tariff than they pay today. The connection between this question and question f) (including the discussion) above is also noted.

10. Considering the responses of the parties to the ALJ’s questions, both oral and prefiled, the Agreement is must be clear, understandable, and administratively enforceable, as to the parties to this docket.  The results of the compromises in reaching the Agreement are just, reasonable, and in the public interest.  The Agreement will be approved consistent with this decision.
II. ORDER
A. It Is Ordered That:  
1. The Joint Motion to Approve Stipulation and Settlement Agreement is granted in part.  The Stipulation and Settlement Agreement included as Exhibit A to the Joint Motion, and as amended by the First Amendment to Stipulation and Settlement Agreement filed May 30, 2007, is approved as modified by this decision. 

2. The Settling Parties’ Answers to the Questions Posed in Decision No. R07-0411-I, construed as a further stipulation, is approved.
3. By approving the Joint Motion, no determination is made as to the revised tariff that is part of the Stipulation and Settlement Agreement (Exhibit A to the Stipulation and Settlement Agreement) at this time.  Approving the process contemplated by the parties makes no inference as to how the Commission might rule upon or consider the revised tariff.

4. The Stipulation and Settlement Agreement is only considered and approved as to the parties in this docket.  Any approved agreement must be enforced by or against the City of Aurora through an appropriate complaint.
5. Qwest shall issue credits provided in section IV of the Stipulation and Settlement Agreement no later than 15 days following a final Commission decision dismissing the Complaints in this docket.  
6. Qwest shall send the letter attached as Appendix A to this interim order via first class mail to all of its E-911 and PS/ALI customers along with a copy of the advice letter accompanying the revised tariff (Exhibit A to the Stipulation and Settlement Agreement).  The proposed addition to Qwest’s advice letter attached to the Settling Parties’ Proposed Notice Language in Response to the Administrative Law Judge’s Request During Hearing is approved for purpose of notice required by this interim order.
7. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� The parties also contend that notice was provided through meetings of the Commission’s 911 Task force.
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