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I. STATEMENT

1. This is a civil penalty assessment proceeding brought by the Staff of the Colorado Public Utilities Commission (Staff) against the Promisedland Sublimo TB, LLC (Respondent or Promisedland).

2. Staff mailed Civil Penalty Assessment Notice or Notice of Complaint to Appear (CPAN) No. 82861 to Respondent.  Exhibit 1.  Respondent's place of business is located at 19574, E. Hamilton Place, Aurora, Colorado 80013.  Respondent received the mailing on April 13, 2007.  Exhibit 2.  The CPAN alleges that the asserted violations occurred in the City and County of Denver, County.  The CPAN commenced this docket. 

3. In CPAN No. 82861, Staff alleges one violation of § 40-10-104(1) C.R.S. or § 4016-102.5 C.R.S. (Exhibit 1, Count 1).  Staff further alleges that the violation occurred on March 27, 2007 when Respondent operated an illegal taxicab service.  CPAN No. 82861 seeks imposition of a civil penalty in the total amount of $1,100.00 for these alleged violations.  See, Exhibit 1.  

4. On April 30, 2007, the Commission issued an Order Setting Hearing and Notice of Hearing setting a hearing in this matter to be heard on May 23, 2007, at 1:30 p.m., in Denver, Colorado.  

5. At the assigned time and place, the undersigned Administrative Law Judge (ALJ) called the matter for hearing.  Staff appeared through Counsel and Respondent appeared pro se.  During the course of the hearing, Exhibits 1 through 4 were identified, offered, and admitted into evidence.  Mr. Joseph Kelley, a Criminal Investigator with the Commission, testified in support of the allegations contained in CPAN No. 82861.  Mr. Issa Kanyinku and Mr. Omar Jama testified on behalf of Respondent.

6. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. findings of fact

7. Respondent operates a luxury limousine service (LL-01404).  While conducting an investigation of several hotels downtown on March 27, 2007, Mr. Kelley observed a Promisedland limousine parked directly in front of the Adams Mark Hotel (under the overhang of the hotel).
8. Mr. Kelley approached the driver of the limousine, Mr. Kanyinku, at approximately 1:10 p.m. and asked if he had a charter order for a prearranged pickup.  Mr. Kanyinku responded that he was picking up a passenger requesting service at 1:45 p.m. and identified the passenger by first name and the time of the pickup.

9. After waiting approximately 15 minutes, the passenger never appeared.  Mr. Kelley inquired of hotel staff whether there was a hotel guest of the name given or whether they were aware of a request for prearranged limousine service.  Neither the desk attendant nor the doorman knew of such person or request.  Mr. Kelley contends that he tried to give Mr. Kanyinku the benefit of the doubt by awaiting the prearranged passenger.

10. Mr. Kanyinku contends that the prearranged passenger, Mr. Kitt Richmeier, called him at noon to request that he be picked up at 2:45 p.m.  He completed the computerized reservation form on his computer for the service and printed a copy for hearing (Exhibit 2).  Mr. Kanyinku contends that he had no paper available to print a copy of the reservation upon Mr. Kelley’s request, but that he offered to print it that evening and provide it to Mr. Kelley the next day at the Commission.  At another point in the proceeding, Mr. Kanyinku stated that it would have been available to show Mr. Kelley but for the fact that his computer battery was dead at the time.  Mr. Kelley disputes that Mr. Kanyinku offered to show him a charter order.

11. Mr. Kanyinku contends that upon arriving at the Adams Mark, he met the doorman (he identified the doorman as Mr. Jama) and was told to move on the driveway.  Mr. Kanyinku told the doorman that he had an appointment with Mr. Richmeier.  The doorman responded that Mr. Richmeier was “around here.”
12. While the Mr. Kanyinku’s timeline was a bit unclear, he contends that he arrived at the Adam’s Mark for his pickup at 2:30 p.m., when he was approached by Mr. Kelley.
13. Mr., Kanyinku states that he returned to pick up the Mr. Richmeier at 4:00 p.m., but Mr. Kelley was no longer at the hotel.  The passenger was transported to Denver International Airport and paid the fee in cash.
14. Mr. Kanyinku states that Mr. Richmeier left him a voicemail while he was talking to a friend on the telephone.  The message stated that Mr. Richmeier’s meeting was continuing and the he would like to change the pickup time to 4:00 p.m.  Mr. Kelley failed or refused to listen to the message or take any action to ascertain the content or authenticity thereof.  Mr. Kanyinku contends that Mr. Mike Williams of the Commission’s staff listened to the message.

15. Mr. Kelley disputes that the chronology argued by Mr. Kanyinku provides any defense to the CPAN.  He does not believe it is reasonable that Mr. Kanyinku arrived at the Adam’s Mark one and one-half hours before a scheduled pick up.  Mr. Kanyinku knew, or should have known, that the hotel would now allow him to occupy the drive for that period of time.  He believes that presence that far in advance of a prearranged service indicates more of a solicitation than prearrangement.  

16. Mr. Kanyinku has been operating for approximately two years and has had no prior problems with the Commission.

17. Mr. Kelley apparently referred Mr. Kanyinku to Mr. Laws at the Commission.  Mr. Kanyinku visited Mr. Laws and Mr. Williams.  He states that he showed them the invoice and played the voicemail from Mr. Richmeier.   Staff advised Mr. Kanyinku that he could pay the reduced civil penalty amount within 10 days.

18. Mr. Kanyinku responded that he did not have $550 to pay.  He supports six children and has only one job.  His wife does not work.  Staff then told Mr. Kanyinku that if he did not have the $550 then he should explain his situation to the judge.  Mr. Kanyinku appeared and explained his circumstances.

19. Mr. Jama is employed by the Adam’s Mark Hotel as a doorman.  Mr. Jama’s responsibilities focus upon the drive at the hotel.  Depending upon traffic volumes, he allows drivers to wait for prearranged pickups for 15 to 25 minutes.  He recalls the day in question not to be particularly busy.

20. Although he was unable to recall the specific date, Mr. Jama recalled seeing Mr. Kanyinku once on the day in question around 1:00 p.m. or 1:30 p.m. He told Mr. Kanyinku that he could sit on the drive after being told he was picking up a passenger.  Mr. Jama recalled seeing Mr. Kanyinku talking to someone.  He also recalled seeing Mr. Kanyinku from the hotel lobby as he was speaking to Mr. Kelley and Mr. Williams.

21. Mr. Jama gets off work at 2:00 or 2:30 p.m.   He does not recall seeing Mr. Kanyinku pick up a passenger before he left work on the day in question.

22. It is Staff’s policy to issue CPANs proposing the maximum penalty for the violation.  If they become aware of mitigating circumstances, they will not be hidden or ignored.  However, Mr. Kelley’s overall impression is that Mr. Kanyinku’s defense does not make much sense to him.  Outside of settlement, Staff’s policy is to defer to the judgment of the presiding ALJ or the Commission to fashion an appropriate penalty based upon all the facts. Staff recommends imposition of the maximum penalty in this case.

III. discussion 

23. Promisedland provides luxury limousine services pursuant to a registration with the Commission under Article 16 of Title 40, C.R.S.  Based upon his investigation, Mr. Kelley concluded that Mr. Kanyinku was operating as an illegal taxicab on March 27, 2007, after no manifest or charter order was produced and no prearranged passenger appeared.  Based thereupon, CPAN 82861 was issued.
24. Section 40-16-102.5 provides: 

Luxury limousine service shall be provided on a prearranged basis only. A luxury limousine company shall, at all times when providing service, carry in each vehicle a manifest or charter order containing the name and pickup address of the passengers who have arranged for use of the vehicle. Such manifest or charter order shall be made available immediately upon request to any authorized representative of the commission, a law enforcement agency, or an airport authority. The fact that a luxury limousine operator stations equipment at an airport, in front of or across the street from a hotel or motel, or within one hundred feet of a recognized taxicab stand without a completed charter order in the vehicle shall constitute prima facie evidence that the operator is operating an illegal taxicab service.

§ 40-16-102.5 C.R.S.

25. Section 40-16-102.5 requires Respondent to make a manifest or charter order immediately available to enforcement personnel upon request.  Staff has demonstrated by a preponderance of the evidence that Respondent failed to meet that obligation.  Further, the fact that Promisedland’s limousine was stationed in front of the Adam’s Mark, without such completed charter order in the vehicle, constitutes prima facie evidence that the operator is operating an illegal taxicab service.
26. In response to Staff’s case, Mr. Kanyinku presented a defense that he had a reservation form to pick up a passenger at 2:45 p.m., which was rescheduled to 4:00 p.m.  Mr. Kanyinku’s defense is not consistent with the weight of the evidence.  Primarily, Exhibit 4 and the testimony of Mr. Jama clearly establish that Mr. Kanyinku arrived at the Adam’s Mark shortly after 1:00 p.m. for a pickup that he says was scheduled for 2:45 p.m.  It is unreasonable to presume that Mr. Kanyinku arrived approximately 90 minutes ahead of time to wait for a pickup.  To the contrary, such presence is more consistent with a solicitation of services in advance of the scheduled appointment.  Further, there are inconsistencies in Mr. Kanyinku’s chronology of events and a total lack of corroborating evidence in support of his position aside from Exhibit 4..  

27. Illustratively, he states there was a voicemail message on his cellular phone.  There is no evidence to document or produce the message.  Mr. Kanyinku operates his business using his cellular telephone and he contends that he inputs reservations into his computer.  In this event, one might question why he would rely solely upon a battery to operate his computer.  Finally, his methods of recording data appear inconsistent with having a computerized operations system.  There is no documentation that the reservation existed in advance of the transportation or that the customer ever saw it.  Aside from Exhibit 4, there was no corroborating evidence produced regarding the passenger, a receipt for service, or any business record documenting the transportation.

Staff bears the burden of proof in this case.  See Rule 1500, 4 CCR 723-1.  Staff has met that burden of proof with respect to the alleged violations.  

28. The evidence submitted in this matter establishes that, contrary to the requirements imposed by Colorado law, Promisedland operated an illegal taxicab service in violation of § 40-16-102.5 during the afternoon of March 27, 2007.  Mr. Kelley requested production of a manifest or charter order containing the name and pickup address of the passengers who have arranged for use of the vehicle. It was not immediately made available to him.  Mr. Kelley observed Mr. Kanyinku in the Promisedland limousine stationed at the entrance of the Adam’s Mark hotel.  Staff made a prima fascia case showing the violation alleged.  Mr. Kanyinku’s defense is unconvincing.

The ALJ finds and concludes that, as alleged in CPAN No. 82861, Respondent operated an illegal taxicab service under his permit in violation of § 40-16-102.5.  
Having found that Respondent violated the cited regulations, it is necessary to determine the amount of the civil penalty to be assessed for these violations.  In the CPAN, Staff seeks a civil penalty of $1,100.  

Judge Mana L. Jennings-Fader thoroughly analyzed the determination of a proper civil penalty in Decision No. R07-0099:

The Commission may impose a civil penalty, where provided by law, after considering  evidence concerning the following factors:

(I) The nature, circumstances, and gravity of the violation;

(II) The degree of the respondent's culpability;

(III) The respondent's history of prior offenses;

(IV) The respondent's ability to pay;

(V) Any good faith efforts by the respondent in attempting to achieve compliance and to prevent future similar violations;

(VI) The effect on the respondent's ability to continue in business;

(VII) The size of the business of the respondent; and

(VIII) Such other factors as equity and fairness may require.

The issues of whether to issue a civil penalty and, if one is to issue, the amount of the civil penalty are discretionary with the Commission. In addition, as the Rule makes clear, resolution of these issues requires an evidentiary record.

As indicated by the use of the word 'and,' these eight factors are cumulative. The absence of proof as to any of these items is not, however, fatal; the Commission simply determines the amount of the civil penalty based on the evidence produced. On a case-by-case basis, the Commission balances and weighs the stated factors as it deems appropriate. Finally, imposition of a civil penalty is discretionary, as is the amount assessed....Where, then, should one begin?...

The ALJ finds that the question of the starting point need not be answered definitively because establishing a particular starting point would be an artificial construct. The better approach, and the one in harmony with § 40-7-113(1)(a), C.R.S., and Rule 1302(b), is to begin with the full range of options (i.e., from $ 0.01 to $ 11,000); then to consider the factors in aggravation and in mitigation, as established at the hearing; and finally to test the civil penalty against the following purposes underlying all civil penalty assessments: (a) deterring future violations, whether by other similarly-situated household goods movers or by Respondent; (b) motivating Respondent to come into compliance; and (c) punishing Respondent for its past behavior. This is the approach which the ALJ follows in determining the civil penalty to be assessed in this matter.

Decision No. R07-0099, 14-15 (footnote omitted).

Based on the record in this case, the ALJ finds and concludes that $550 is the appropriate civil penalty amount to be assessed.  In making this determination, the ALJ considered the maximum civil penalty for these violations (i.e., $1,100); Commission guidance provided in previous civil penalty case decisions; the purposes of civil penalties; considered the factors in aggravation; the foregoing factors in mitigation; and the range of civil penalty assessments found to be reasonable in other civil penalty cases.  

29. The only factor in aggravation goes to the Mr. Kanyinku’s culpability. 
30. While the ALJ appreciates Staff’s recommendation, the ALJ finds substantial factors in mitigation.  It is noteworthy that the violation at issue did not jeopardize the safety of the traveling public.  Mr. Kanyinku is the sole owner of the company.   Mr. Kanyinku is the sole source of his support for his spouse and six children.  There is no evidence indicating that Promisedland operates more than one limousine. Mr. Kanyinku has had no problems with the Commission during two years of operations.  Finally, it is the impression of the ALJ that no discussion of settlement occurred.  Mr. Kanyinku met with Staff after the date of the violation.  After clearly expressing that he did not have the money to pay the reduced fine, the only option offered and available was to explain his circumstances at hearing.  
31. Imposition of the maximum fine because the respondent does not have funds available to pay the reduced penalty is counterintuitive.  Under the circumstances present in this docket, such a penalty would not further the purposes underlying all civil penalty assessments.  Therefore, these circumstances in addition to the financial hardship that may result from imposing the maximum penalty, justify imposition of the reduced penalty with an opportunity to pay such reduced penalty in installments.

32. The total civil penalty assessed for Count 1 of CPAN No. 82861 is $550.00.  The ALJ finds that this civil penalty achieves the purposes underlying civil penalty assessments.  In addition, assessing a civil penalty of a significant amount underscores the seriousness of the violations that occurred.  

33. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.  

IV. ORDER

A. The Commission Orders That:

1. Respondent, Promisedland Sublimo TB, LLC (Promisedland) is assessed a civil penalty in the amount of $550 in connection with Count 1 of Civil Penalty Assessment Notice No. 82861.  The penalty shall be payable by Promisedland in three (3) consecutive monthly installments due no later than the last business day of each month, beginning the last business day of the first full month following the effective date of this decision.  The first two installments shall be in the amount of $200 and the final installment shall be $100.
2. If Respondent fails to timely pay any installment payment, any remaining balance of the total assessed penalty shall be due and payable to the Commission within ten days thereof.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law judge
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