Before the Public Utilities Commission of the State of Colorado

Decision No. R07-0505-I
Docket No. 06G-651CP

R07-0505-IDecision No. R07-0505-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

06G-651CPDOCKET NO. 06G-651CP
COLORADO PUBLIC UTILITIES COMMISSION,


Complainant,

v.

PHILIP L. SULLIVAN,


Respondent.

INTERIM ORDER
OF ADMINISTRATIVE LAW JUDGE
WILLIAM J. FRITZEL
GRANTING SECOND MOTION TO COMPEL,
DENYING REQUEST FOR EXECUTION OF TAX INFORMATION AUTHORIZATION
FORMS, DENYING REQUEST FOR ATTORNEY’S FEES AND COSTS AND REQUEST FOR
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Mailed Date:  June 15, 2007

I. STATEMENT, FINDINGS, AND CONCLUSIONS

1. On May 17, 2007, Staff of the Public Utilities Commission (Staff) filled a Second Motion  (1) to compel Phillip Sullivan (Respondent) to supplement his responses to Discovery Requests PUC 1-1, PUC 1-2, PUC 1-3, and to compel responses to PUC 1-5 through PUC 1-9; (2) to compel Respondent to execute all necessary federal and state tax information authorizations, copy forms and any other necessary forms; (3) for attorney’s fees and costs; and (4) for shortened response time to seven days.

2. Staff states that it issued one set of discovery to Respondent on February 28, 2007.  Due to Respondent’s statement that he had not receive the discovery requests, Staff issued its discovery again on March 21, 2007.  Staff received responses from Respondent on March 28, 2007.

3. In response to Staff’s first motion to compel, Interim Order  R07-0315-I was issued ordering Respondent to respond to Staff’s First Set of Discovery Requests, PUC 1-5 through PUC 1-9, and to supplement responses to PUC 1-1 and PUC 1-2 on or before May 8, 2007.

4. Staff states that it received Respondent’s responses by fax on May 8, 2007, followed by responses in hard copy, the next day.  Staff believes that Respondent did not comply with the Order compelling discovery responses in any meaningful manner, objecting to most of the discovery requests on relevancy grounds.  Therefore, Staff seeks the relief stated in its Motion filed on May 17, 2007.

5. Reviewing Respondent’s Second Set of Answers to Staff’s First Set of Discovery Requests served on Staff as a result of the Order to Compel, it is found that Respondent has failed to comply with the Order to Compel.  The scope of discovery in Colorado is very broad.  Discovery is proper if the information requested is relevant to the subject matter and is reasonably calculated to lead to admissible evidence. Rule 26 (b) (1), C.R. C.P.; Kerwin v. District Court, 649 P. 2d 1086 (Colo. 1982)  Staff’s discovery requests are relevant to the subject matter of the case before the Commission, and are reasonably calculated to lead to admissible evidence.  Respondent will be ordered to fully respond to Staff’s First Set of Discovery Requests by supplementing his responses to Discovery Requests PUC 1-1, PUC 1-2, PUC 1-3, and to provide the documents and information in Staff’ Discovery Requests, PUC 1-5 through PUC 1-9. 

6. With regard to Staffs request that Respondent be compelled to execute and return to Staff all necessary tax information authorization forms, the request will be denied.  This Interim Decision granting Staff’s motion to compel should be sufficient to provide Staff with the tax documents.  The burden is on Respondent to provide Staff with the documents.

7. The motion of Staff for attorney’s fees, and costs for obtaining tax information will also be denied.  

8. On May 25, 2007, Staff filed a Response to the request for its available hearing dates for the resetting of the hearing.  Staff requests that the location of the hearing be scheduled at the Commission’s office in Denver, rather than Aspen since most of the witnesses and participants at the hearing are located in the Denver area and that there would be cost savings for the public if the hearing was held in Denver.   Respondent did not file his available dates, or respond to Staff’s motion to hold the hearing at the Commission’s Office.

9. The request of Staff to reset the hearing at the Commission’s Office in Denver has merit and will be granted.

II. ORDER

A. It is Ordered That:

1. Staff’s Second Motion to Compel Respondent to Respond to Discovery is granted.  Respondent, Philip L. Sullivan shall fully and completely respond to Staff’s First Set of Discovery Requests on or before June 29, 2007.

2. Staff’s Motion to compel Respondent to execute all necessary tax information authorization forms is denied.

3. Staff’s Motion for an award of attorney’s fees and costs is denied.

4. Staff’s request for shortened response time is denied.

The hearing of this matter is reset as follows:


DATE:

August 16, 2007


TIME:

9:00 a.m.


PLACE:
Commission Hearing Room 



1560 Broadway, Suite 250 



Denver, Colorado

B. This Order is effective immediately on its Mailed Date.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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