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I. statement  
1. On March 7, 2007, San Isabel Telecom, Inc. (Petitioner), filed a Petition.  The Petition asks that the Commission modify the disaggregation and targeting of support which CenturyTel of Eagle, Inc., doing business as CenturyTel, selected for Study Area Code No. 462185 pursuant to 47 Code of Federal Regulations (CFR) § 54.315.  The filing commenced this proceeding.
2. On March 8, 2007, the Commission issued a Notice of Petition Filed (Notice).  
3. On March 29, 2007, Staff of the Commission (Staff) intervened of right.  

4. On April 2, 2007, the Colorado Office of Consumer Counsel (OCC) intervened of right.  The OCC stated that it intends to monitor this proceeding, that it does not anticipate filing testimony, and that it reserves all its rights as a party.  
5. On April 9, 2007, CenturyTel of Eagle, Inc., doing business as CenturyTel (CenturyTel), filed its intervention of right.  By Decision No. C07-0291, the Commission granted the intervention.  
6. On April 9, 2007, N.E. Colorado Cellular, Inc., doing business as Viaero (Viaero), filed a Motion to Intervene and Request for Hearing.  By Decision No. C07-0291, the Commission granted the intervention.  
7. On April 10, 2007, Alltel Communications, Inc. (Alltel), filed a Motion for Leave to Late-File Intervention and an Entry of Appearance and Notice of Intervention.  By Decision No. C07-0291, the Commission granted the intervention.  
8. The parties in this proceeding are Petitioner, Alltel, CenturyTel, OCC, Staff, and Viaero.  

9. The Commission has assigned this matter to an Administrative Law Judge (ALJ).  
10. On April 9, 2007, CenturyTel filed a Motion to Dismiss Petition (CenturyTel Motion).  On April 23, 2007, Petitioner filed its Response to Motion to Dismiss Petition (San Isabel Response) in which it opposes the CenturyTel Motion.  
11. By Decision No. R07-0391-I, the ALJ enlarged response time to the CenturyTel Motion.  No party other than Petitioner filed a response.  
12. A prehearing conference was held in this matter on May 31, 2007.  All parties were present, were represented, and participated.  
13. On June 1, 2007, CenturyTel filed with the Commission its responses to the First Set of Data Requests of San Isabel Telecom, Inc.  In accordance with Decision No. R07-0484-I, and for the reasons stated in that Order, those discovery-related documents purportedly filed with the Commission have been destroyed.
  
14. On June 1, 2007, Petitioner filed a Motion for Leave to Withdraw Nondisclosure Agreements and for Waiver of Response Time.
  In that filing, San Isabel states that it has agreed to limit access to confidential materials provided by CenturyTel to Mr. Mark A. Davidson (San Isabel's outside counsel) and Mr. Chad Duval (San Isabel's outside consultant).  Accordingly, San Isabel requests that the nondisclosure agreements executed by Mr. Douglas Wagner and Ms. Paula Gordon be withdrawn.  The motion states good cause, and no party will be prejudiced by the granting of the motion.  The Motion for Leave to Withdraw Nondisclosure Agreements will be granted; the nondisclosure agreements executed by Mr. Wagner and Ms. Gordon will be withdrawn; and no party will serve on either Mr. Wagner or Ms. Gordon confidential materials.
  
A. Motion to dismiss petition  

15. As noted above, CenturyTel filed a Motion to Dismiss Petition to which San Isabel filed a Response in opposition.  No other party filed a response to the motion.  The ALJ heard argument on the CenturyTel Motion at the prehearing conference, following which she denied the CenturyTel Motion.  This Order memorializes that oral ruling.  
16. In its motion at ¶ 9, CenturyTel admits that the Commission has subject matter jurisdiction in this matter.
  Thus, the CenturyTel Motion rests on the contention that the Petition fails to state a claim upon which relief can be granted.  Based on its arguments, CenturyTel seeks dismissal of the Petition.  
17. First, CenturyTel argues that the Petition rests on three basic assertions by San Isabel:  (a) the per line support received by San Isabel has not changed in four years; (b) other carriers, who provide service in a Zone other than the Zone in which San Isabel provides service, are getting more per line support than San Isabel; and (c) the model used by CenturyTel to determine the Zones and the rates is inappropriate for that use because it was not developed for use by rural carriers.  CenturyTel Motion at ¶ 2.  In its filing, CenturyTel provides factual information which, in its opinion, refutes some of these basic assertions.
  Id. at ¶¶ 4-7.  

18. Second, CenturyTel argues that the Petition does not allege harm to San Isabel, does not allege anti-competitive impacts on San Isabel, and does not allege discriminatory treatment.  CenturyTel states that the Petition rests solely on San Isabel's discontent with the level of per line support it receives and that this is insufficient to support the Petition.  
19. Third, CenturyTel argues that the Petition fails because it does not contain citation to statute, Federal Communications Commission (FCC) rules or decisions, Commission rules or decisions, or judicial decisions which support the claims made in the Petition.  
20. Fourth, CenturyTel argues that the Petition "is deficient in that its claim for relief is extremely vague."  CenturyTel Motion at ¶ 8.  CenturyTel also asserts that the Petition is deficient because it does not propose an alternative to the existing CenturyTel plan.  

21. San Isabel responds that the CenturyTel Motion rests on Colo.R.Civ.P. 12(b)(5), that the motion does not apply the correct standard for review of the Petition under Colo.R.Civ.P. 12(b)(5), and that applying the correct standard requires denial of the CenturyTel Motion.  San Isabel argues that the Petition is sufficient to give CenturyTel notice of the transaction or occurrence which is the subject of the Petition, that notice is the principal function of a Petition, and that CenturyTel's arguments that the Petition must contain legal citations and alternative approaches are grounded in pleading requirements which have been replaced by the Colorado Rules of Civil Procedure.
  San Isabel argues that a  

motion to dismiss is looked upon with disfavor and a complaint should not be dismissed unless it appears beyond doubt that a plaintiff can prove no set of facts in support of his claim which would entitle him to relief.  
San Isabel Response at ¶ 4, citing Dunlap v. Colorado Springs Cablevision, Inc., 829 P.2d 1286, 1291 (Colo. 1992).  Because the Petition alleges facts which support a claim for relief, San Isabel asks that the CenturyTel Motion be denied.  
22. The ALJ finds the San Isabel arguments persuasive.  The CenturyTel Motion will be denied.  
23. For the reasons discussed at ¶ 16 & n.4, supra, the CenturyTel Motion is a Colo.R.Civ.P. 12(b)(5) motion.  Such a motion  
is disfavored and should be granted only when it appears beyond doubt that the plaintiff [here, Petitioner] cannot obtain relief under any reasonable interpretation of the pleaded facts.  …  Such a motion must be decided solely on the complaint [here, Petition] allegations, with all factual allegations being accepted as true and the court [here, the Commission] drawing all reasonable inferences therefrom in favor of the plaintiff [here, Petitioner].  
Rector v. Denver, 122 P.3d 1010, 1013 (Colo. App. 2005) (internal citations omitted).  Applying these standards to the Petition, it is clear that the motion to dismiss must be denied.  
24. The Petition alleges that, under the self-certified CenturyTel plan, there are two zones for loop support:  Zone 1, the area in which San Isabel provides service, where the per loop support rate was established at $7.06; and Zone 2, the area in which other competitive Eligible Telecommunications Carriers provide service, where the per loop support rate was established at $43.19.  The Petition alleges that, in establishing the disaggregation plan and the per loop support rates, CenturyTel used a model which a rural carrier (such as CenturyTel) should not use.  In addition, the Petition alleges that, in establishing the disaggregation plan and the per loop support rates, CenturyTel did not use the correct and actual costs of the exchanges modeled as modeling inputs.  Finally, the Petition alleges that plan has not been reviewed since it was adopted in May, 2002.
  The Petition alleges facts which, if proven, provide a basis for the Commission to exercise its discretion to modify the self-certified CenturyTel disaggregation and targeting of support.  Thus, the factual allegations are sufficient to withstand a motion to dismiss for failure to state a claim.  
25. Second, San Isabel is correct that Colorado is a notice pleading jurisdiction and that notice of the transaction or occurrence which forms the basis for the Petition is all that is required.
  Thus, to the extent the CenturyTel Motion rests on assertions that the Petition is too vague, does not propose alternatives, or does not contain legal citations, the ALJ finds the CenturyTel Motion to be unpersuasive.  
26. Having determined that the CenturyTel Motion will be denied, the ALJ turns to the procedural schedule.  

B. Procedural schedule and hearing dates  
27. The parties agree that there is no statute or rule which establishes a time frame within which the Commission must issue a decision in this matter.  That having been said, the ALJ is aware that Petitioner would prefer to have this matter resolved reasonably quickly.  The ALJ is of the same mind and notes that the procedural schedule adopted in this Order will achieve that goal and that Petitioner agreed to the procedural schedule.  
28. The ALJ approved and adopted a procedural schedule and hearing dates at the prehearing conference.  This Order memorializes that oral rule.  

29. The following procedural schedule will be adopted:  (a) on or before July 13, 2007, Petitioner will file its direct testimony and exhibits; (b) on or before August 17, 2007, each will file its answer testimony and exhibits; (c) on or before August 24, 2007, a party may file a motion for summary judgment/disposition; (d) on or before September 4, 2007, Petitioner will file its rebuttal testimony and exhibits; (e) on or before September 4, 2007, each intervenor will file its cross-answer testimony and exhibits;
 (f) on or before September 7, 2007, Petitioner and intervenors each will file its corrected testimony and exhibits; (g) on or before September 7, 2007, each party will file its prehearing motions, other than a motion for summary judgment/disposition; (h) on or before September 7, 2007, the parties will file any stipulation reached; (i) hearing in this matter will be held on September 11 and 12, 2007; (j) on or before October 12, 2007, each party will file its post-hearing statement of position; and (k) on or before October 26, 2007, each party will file its response to the post-hearing statement(s) of position of the other party(ies).  
30. No final prehearing conference will be scheduled at this time.  If a party wishes to have a final prehearing conference, that party may file an appropriate motion.  

31. The parties and their witnesses will provide the decision number when referring to a Commission decision.  

32. Parties will provide directly to the ALJ a copy of any stipulation filed in this matter.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

33. A party which files a prehearing motion in this case will provide directly to the ALJ a copy of that motion.  A party which files a response to a prehearing motion in this case will provide directly to the ALJ a copy of that response.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

C. Discovery and Staff audit  
34. Except as modified by this Order, the procedures and time frames contained in Rule 4 Code of Colorado Regulations (CCR) 723-1-1405 will govern discovery in this matter.  
35. As to Staff audit, this Order will govern response time and service.  

36. With respect to direct testimony and exhibits:  response time to discovery and to Staff audit will be ten calendar days, and the last day to serve discovery or audit will be close of business on August 17, 2007.  

37. With respect to answer testimony and exhibits:  response time to discovery and to Staff audit will be ten calendar days, and the last day to serve discovery or audit will be close of business on September 4, 2007.  

38. With respect to rebuttal testimony and exhibits:  response time to discovery and to Staff audit will be three calendar days, and discovery or audit may be served no later than noon on September 6, 2007.  

39. With respect to cross-answer testimony and exhibits:  response time to discovery and to Staff audit will be three calendar days, and discovery or audit may be served no later than noon on September 6, 2007.  
40. Requests for information (whether by discovery or by Staff audit) which are served after 3 p.m. MT will be deemed served on the following business day.  

41. Except in testimony or as necessary to support a motion, discovery requests and responses to discovery will not be filed with the Commission.  Motions pertaining to discovery issues are not subject to ¶ 29, supra, and may be filed at any time; responses will be made in writing unless otherwise ordered; and, if necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion is filed.  

42. A party which files a motion related to discovery or a response to such a motion will provide a copy of its filing directly to the ALJ at the time the filing is made.  

43. Except in testimony or as necessary to support a motion, Staff audit requests and responses to Staff audit will not be filed with the Commission.  Motions pertaining to Staff audit issues are not subject to ¶ 29, supra, and may be filed at any time; responses will be made in writing unless otherwise ordered; and, if necessary, the ALJ will hold a hearing on a Staff audit-related motion as soon as practicable after the motion is filed.  

44. A party which files a motion related to Staff audit or a response to such a motion will provide a copy of its filing directly to the ALJ at the time the filing is made.  

D. Service and miscellaneous matters  
45. Service, filing, and formatting of testimony and exhibits.  The parties will serve direct testimony and exhibits, answer testimony and exhibits, rebuttal testimony and exhibits, and cross-answer testimony and exhibits by electronic mail.  Documents which cannot be delivered electronically will be served by over-night delivery.  The copies of the testimony and exhibits served will be scanned in PDF format such that all identifying information (e.g., exhibit numbers and sponsoring witness identification) is clearly shown.  

46. Confidential materials will be treated as provided in Rule 4 CCR 723-1-1100.  

47. Confidential materials and documents which are served by over-night delivery will be provided either in hard copy or on electronic disk or CD-ROM.  

48. Testimony and exhibits filed with the Commission will be filed in hard copy.  

49. In testimony, cross-examination, and written submissions, reference to prefiled testimony and exhibits will be to the page number(s) and line number(s) as they appear on the hard copy filed with the Commission.  

50. Service of discovery and responses.  Each party will serve its discovery requests and its responses to discovery on all other parties.  Service will be accomplished by electronic mail.  Documents which cannot be delivered electronically will be served by over-night delivery.  

51. Confidential materials will be treated as provided in Rule 4 CCR 723-1-1100.  

52. Documents which are served by over-night delivery will be provided either in hard copy or on electronic disk or CD-ROM.  

53. Discovery and responses to discovery will not be filed with the Commission and will not be served on Commission Advisory Staff.  Decision No. R07-0484-I.  

54. Service of Staff audit and responses.  Staff will serve its audit requests by electronic mail.  Documents which cannot be delivered electronically will be served by over-night delivery.  

55. Confidential materials will be treated as provided in Rule 4 CCR 723-1-1100.  

56. Documents which are served by over-night delivery will be provided either in hard copy or on electronic disk or CD-ROM.  

57. Staff audit and responses to Staff audit will not be filed with the Commission and will not be served on Commission Advisory Staff.  Decision No. R07-0484-I.  

58. Service and filing of pleadings, other filings, and documents not specifically addressed.  The parties may serve all other types of filings and pleadings not specifically addressed in this Order by electronic mail.  
II. ORDER  
A. It Is Ordered That:  
1. The Motion for Leave to Withdraw Nondisclosure Agreements is granted.  

2. The nondisclosure agreement executed by Mr. Douglas Wagner and the nondisclosure agreement executed by Ms. Paula Gordon are withdrawn.  

3. No party shall serve on either Mr. Douglas Wagner or Ms. Paula Gordon any confidential materials.   They may have access to the confidential materials of their employer San Isabel Telecom, Inc.  
4. The Motion to Dismiss Petition filed by CenturyTel of Eagle, Inc., doing business as CenturyTel, is denied.  
5. Hearing in this matter shall be held on the following dates, at the following times, and at the following location:  
DATE:
September 11 and 12, 2007  

TIME:
9:00 a.m. each day  

PLACE:
Commission Hearing Room

1560 Broadway, Suite 250

Denver, Colorado  

6. The following procedural schedule is adopted:  (a) on or before July 13, 2007, Petitioner will file its direct testimony and exhibits; (b) on or before August 17, 2007, each will file its answer testimony and exhibits; (c) on or before August 24, 2007, a party may file a motion for summary judgment/disposition; (d) on or before September 4, 2007, Petitioner will file its rebuttal testimony and exhibits; (e) on or before September 4, 2007, each intervenor will file its cross-answer testimony and exhibits; (f) on or before September 7, 2007, Petitioner and intervenors each will file its corrected testimony and exhibits; (g) on or before September 7, 2007, each party will file its prehearing motions, other than a motion for summary judgment/disposition; (h) on or before September 7, 2007, the parties will file any stipulation reached; (i)  on or before October 12, 2007, each party will file its post-hearing statement of position; and (j) on or before October 26, 2007, each party will file its response to the post-hearing statement(s) of position of the other party(ies).  
7. No final prehearing conference is scheduled at this time.  

8. Cross-answer testimony and exhibits shall address only the answer testimony and exhibits of intervenors.  

9. The parties and their witnesses shall provide the decision number when referring to a Commission decision.  

10. At the time a stipulation is filed with the Commission, the parties shall provide a copy of the stipulation directly to the Administrative Law Judge (ALJ).  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

11. A party which files a prehearing motion shall provide a copy of that motion, at the time it is filed, directly to the ALJ.  A party which files a response to a prehearing motion shall provide a copy of that response, at the time it is filed, directly to the ALJ.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  
12. Except as modified by this Order at ¶¶ 34-42, above, Rule 4 Code of Colorado Regulations 723-1-1405 will govern discovery in this matter.  

13. A party which files a motion related to discovery shall provide a copy of its filing directly to the ALJ at the time the filing is made.  A party which files a response to a motion related to discovery shall provide a copy of its filing directly to the ALJ at the time the filing is made.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

14. This Order governs Staff audit to the extent set out above.  
15. A party which files a motion related to Staff audit shall provide a copy of its filing directly to the ALJ at the time the filing is made.  A party which files a response to a motion related to Staff audit shall provide a copy of its filing directly to the ALJ at the time the filing is made.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

16. The Motion for Waiver of Response Time to the Motion for Leave to Withdraw Nondisclosure Agreements is granted.  
17. Response Time to the Motion for Leave to Withdraw Nondisclosure Agreements is waived.  

18. Parties shall make the filings set out above.  

19. The parties shall comply with the filing, service, and other requirements set out above.  

20. This Order is effective immediately.  
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�  The ALJ did not read the documents.  


�  Due to the importance and urgency of the subject matter addressed in the Motion for Leave to Withdraw Nondisclosure Agreements, and due to the absence of prejudice to any party, response time to the Motion for Leave to Withdraw Nondisclosure Agreements will be waived.  


�  They may have access to the confidential materials of their employer San Isabel.  


�  Both 47 Code of Federal Regulations § 54.315(d)(5) and Rule 4 Code of Colorado Regulations 723-2-2190(c)(V) establish the Commission's jurisdiction.  Each of these rules provides, in relevant part, that, "on its own motion, upon petition by an interested party, or upon petition by the rural" incumbent local exchange carrier, the Commission may require a modification to a self-certified disaggregation and targeting of support.  Thus, there is no dispute that the Commission has subject matter jurisdiction in this proceeding.


�  Because the motion to dismiss for failure to state a claim is decided by review of the factual allegations in the Petition, the ALJ does not reach or address the fact-based arguments presented by CenturyTel in its motion.  


�  San Isabel also presents arguments based on materials outside the Petition.  The ALJ does not reach or address these arguments because a motion to dismiss is determined based on review of the allegations contained in the Petition.  


�  A reasonable inference from this allegation is that the passage of time has rendered the inputs incorrect.  


�  As shown above, the Petition provides sufficient notice.  


�  Cross-answer testimony and exhibits may address only the answer testimony and exhibits of intervenors.  
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