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Mailed Date:  June 1, 2007

I. STATEMENT, FINDINGS, AND CONCLUSIONS

A. STATEMENT

1. On April 19, 2007, the date the captioned case was set for hearing, Counsel for Staff of the Colorado Public Utilities Commission (Staff) as a preliminary matter moved to amend the Complaint
  Over the objection of Counsel for Golden West Commuter, LLC (Respondent), Staff’s motion was granted.

2. Staff next moved to compel discovery responses from Respondent, to reset the hearing date, and to award attorneys’ fees.
  Respondent opposed the Motion.
  The motion to compel was taken under advisement, and the request to continue the hearing was granted. The Parties were requested to submit available dates for the rescheduling of the hearing if necessary.

3. The next matter addressed was the motion of Respondent to dismiss the complaint with prejudice, motion for Rule 11 Sanctions and alternative motion for protective order.  This motion was filed on the date scheduled for hearing.  The motion was taken under advisement.  

4. On April 30, 2007 Staff filed a response in opposition to Respondent’s motion to dismiss the complaint.

5. Staff in its motion to compel discovery, states that on April 6, 2007, it served Respondent with discovery requests, consisting of nine requests.  Staff states that on April 16, 2007, Respondent objected to all nine discovery requests.

6. In its Reply in opposition to Staff’s motion to compel, Respondent asserts a constitutional challenge to the discovery, in that the requests seek Respondent’s admission that it illegally provided transportation, which if answered would subject Respondent to providing incriminatory evidence.   Respondent also believes that by its discovery, Staff seeks to improperly shift the burden of proof on the Respondent.   In addition, Respondent states that one of the discovery requests ask for copies of exhibits and documents that Respondent plans to introduce at the hearing.  Respondent objects to the request, stating that there exists no order to pre-file exhibits in this case.  Respondent however states that it will provide copies of any exhibits it seeks to introduce on the date of the hearing. 

7. Staff has the burden of proof in this proceeding.  By its discovery requests, Staff is seeking evidence from the Respondent that if provided would tend to prove its case.  Respondent is correct by asserting that this would shift the burden of proof on Respondent.  There has been no hearing on the merits of this case.  Respondent at the hearing can decline to present a case.  Staff should not be allowed to obtain evidence through discovery that would not be available from the Respondent at hearing.  Therefore Staff’s motion to compel will be denied.  Since the motion to compel will be denied, it is not necessary to address Respondent’s constitutional challenge. 

8. Respondent in its motion to dismiss asserts that Staff has filed a “frivolous action against Golden West not based on any evidence but rather based on pressure placed on Staff by competitors of the Respondent, and that it is attempting to mis-use the complaint proceeding as a fishing expedition, that is, to undertake an information gathering mission through this complaint proceeding so as to bootstrap its frivolous case”
 

9. In addition, Respondent requests Colorado Rules of Civil Procedure, Rule 11 sanctions against Staff and its Attorney for harassment.  

10. In the alternative, Respondent requests a  protective order “…to protect it from oppressive, illegal, and unconstitutional discovery…
   Respondent states that the discovery request filed by Staff seeks evidence in order to improperly shift the burden of proof.

11. Staff in its response filed on April 30, 2007 requests that Respondent’s motion to dismiss, motion for Rule 11 sanctions and alternative motion for protective order be denied.

12. The motion of Respondent to dismiss the complaint should be denied.  The Motion is premature.  As pointed out by Staff in its Response, there has not yet been an evidentiary hearing.   The motion for Rule 11 sanctions lacks merit and will be denied.  Finally, the alternative motion for protective order is moot since Staff’s motion to compel discovery will be denied in this Interim Decision.

II. ORDER

A. It is Ordered That:

1. The Motion to Amend Civil Penalty Assessment Notice filed by Staff is granted.

2. The Motion of Staff to Compel Discovery Responses is denied.

3. The Motion to Dismiss Complaint with Prejudice, Motion for Rule 11 Sanctions and Alternative Motion for Protective Order filed by Respondent are denied.

4. The request for Attorneys’ Fees is denied.  

5. The Parties shall within 15 days of the mailing date of this Interim Decision submit their available hearing dates to the Commission in order to reschedule the hearing.

6. This Order is effective immediately. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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� Staff filed a written Motion to Amend Civil Penalty Assessment Notice and Shorten Response Time on April 10, 2007.


� Staff filed a written motion on April 18, 2007 to Compel Discovery Responses, Reset Hearing Date and Request for Attorney’s Fees.


� On April 19, 2007, Respondent filed a written Reply in Opposition to Staff’s Motion to Compel, to reset the Hearing and Request for Attorney’s Fees.


� Pages 1 and 2 of Respondent’s Motion to Dismiss


� Page 6 of Respondent’s Motion to Dismiss
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