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I. STATEMENT, findings, and conclusion  

1. On March 12, 2007, Summit County Taxi Service, L.L.C. (SC Taxi or Applicant), filed a verified Application for an Extension of Certificate of Public Convenience and Necessity PUC Number 55714 (Application).  That filing commenced this proceeding.  

2. The Commission gave public notice of the Application and established an intervention period.  Notice of Applications Filed dated March 19, 2007, at 1.  

3. Rainbows, Inc., doing business as 453-TAXI (453-TAXI), filed an intervention.  Vail Valley Taxi, Inc. (VV Taxi), filed an intervention.  Vail Valley Transportation, Inc. (VV Transportation), filed an intervention.  Each intervenor opposes the Application.  

4. The four parties in this matter are Applicant, 453-TAXI, VV Taxi, and VV Transportation.  

5. On April 30, 2007, the Commission issued its Order Setting Hearing and Notice of Hearing in this matter.  That Order scheduled the hearing for June 14, 2007.  

6. On motion of VV Taxi and VV Transportation, the Administrative Law Judge (ALJ) vacated that hearing date and ordered VV Taxi and VV Transportation, after consultation with the other parties, to propose a new hearing date.  Decision No. R07-0369-I.  VV Taxi and VV Transportation report that, despite at least three requests made to Applicant, they have been unsuccessful in obtaining from Applicant its dates of availability or of unavailability with respect to a new hearing date.  In addition, only Applicant has failed to provide those dates to VV Taxi and VV Transportation.  See e-mail correspondence dated May 21, 2007 and May 25, 2007 and sent to the ALJ from counsel for VV Taxi and VV Transportation.  

7. Applicant filed the Application without legal representation.  

8. By Decision No. R07-0354-I, the ALJ ordered Applicant, on or before May 11, 2007, to make a filing concerning legal representation.  In that filing, SC Taxi was to provide information from which the ALJ could determine whether it met the applicable criteria for prosecuting the Application without legal counsel.  Id. at ¶¶ 13-23 and Ordering Paragraphs No. 4 and 5.  

9. Decision No. R07-0354-I at ¶ 23 stated:  

Applicant is advised that failure to make the [required] filing … will result in a finding that Applicant must be represented by an attorney.  Applicant is advised further that, if the ALJ finds that Applicant must be represented by an attorney in this matter and if Applicant fails to obtain an attorney following such a finding, two consequences will follow.  First, the filings made by Applicant in this proceeding will be void.  It will be as if the filings were never made.  Second, Applicant will not be permitted to participate in the hearing without an attorney.  

(Emphasis in original.)  

10. Applicant failed to make the required filing regarding legal representation.  As a result, the ALJ issued Decision No. R07-0394-I.  In that Order, the ALJ stated:  

[16.]
Despite having had ample opportunity to do so, Applicant has not provided any information from which the ALJ can determine that it is entitled to proceed in this matter without an attorney.  In the absence of information to the contrary, the ALJ finds that Applicant does not meet the criteria of § 13-1-127(2), C.R.S.  Applicant, thus, must be represented by counsel in order to go forward in this matter.  Rule 4 CCR 723-1-1201(a).  

[17.]
Applicant will be ordered to obtain an attorney, and Applicant's attorney will be ordered to enter an appearance in this case on or before May 25, 2007.  

[18.]
Applicant is advised as follows:  If SC Taxi fails to comply with this Order, then the ALJ will take appropriate action, including possible dismissal of the Application.  

Id. at ¶¶ 16-18 (emphasis in original).  See also id. at Ordering Paragraphs No. 1-4 (same).  

11. Review of the Commission's file in this matter reveals that, as of the date of this Recommended Decision, no attorney has entered an appearance on behalf of Applicant in this matter.  Applicant has not explained its failure to obtain counsel.  In addition, Applicant has not filed a request for enlargement of time within which to obtain counsel in this matter.  

12. The history of this proceeding, while short, proves that the Applicant has not acted diligently to prosecute this case.  

13. First, Applicant has failed to obtain counsel, although ordered and given an opportunity to do so.  In the absence of counsel, Applicant cannot present witnesses, cannot present exhibits, cannot make objections, cannot present arguments, and cannot cross-examine adverse witnesses.  Applicant, thus, cannot meet its burden of proof in this case.  Holding a hearing under these circumstances would be a pointless exercise which would serve only to waste the time and resources of the Commission and of the parties in this matter.  

14. Second, as discussed above, Applicant is clearly on notice of the consequences of its failure to obtain counsel.  Nonetheless, Applicant has elected not to obtain legal representation.  From this failure, it appears that Applicant has no interest in proceeding.  

15. Third, Applicant has failed to respond to requests for its available or unavailable dates so that a hearing can be scheduled in this matter.  From this, it is obvious that Applicant has no interest in prosecuting the Application in a timely fashion, if at all.  

16. Fourth, since filing the Application on March 12, 2007, Applicant has not made a filing with the Commission and has not responded to an Order.  In short, Applicant has taken no action from which the ALJ reasonably can find that it intends to prosecute the Application.  

17. Based on the foregoing, the ALJ concludes that Applicant has not demonstrated its willingness to prosecute the Application with due diligence.  In addition, the ALJ put SC Taxi on notice that it risked dismissal of its Application if it did not retain counsel.  Yet, Applicant did not retain counsel as ordered.  Accordingly, in order to prevent needless expenditure of resources by the Commission and the parties, the ALJ, on her own motion, will dismiss this matter without prejudice.
  

18. Pursuant to § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER  

A. The Commission Orders That:  

1. The verified Application for an Extension of Certificate of Public Convenience and Necessity PUC Number 55714 is dismissed without prejudice.  

2. Docket No. 07A-070CP-Extension is closed.  

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

5. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge


G:\ORDER\R07-0463_07A-070CP-Extension.doc:SRS






�  Dismissal without prejudice allows SC Taxi, if it wishes to do so in the future, to file a new application for the extension of its Certificate of Public Convenience and Necessity sought in this proceeding.  
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