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I. statement, findings, and conclusions  

1. On February 8, 2007, Shamrock Taxi of Fort Collins, Inc. (Shamrock Taxi or Petitioner), filed a Petition for Waiver of Common Carrier Rules (Petition).  The Petition requests a waiver of Rule 4 Code of Colorado Regulations (CCR) 723-6-6254(c) (age of vehicles) of the Rules Regulating Transportation by Motor Vehicle.  If granted, the waiver would apply to 17 motor vehicles used by Petitioner to provide taxi service.  
2. The Commission gave public notice of the Petition.  Notice of Applications Filed dated February 20, 2007 (Notice) at 2.  In that Notice, the Commission established an intervention period, which has expired.  

3. A review of the Commission's file in this docket reveals that no one has intervened.  Thus, the only party is Petitioner; and the Petition is unopposed.  
4. The Commission set the matter for hearing on May 3, 2007.  Order Setting Hearing and Notice of Hearing dated April 2, 2007.  

5. On motion of Petitioner, the Administrative Law Judge (ALJ) vacated the May 3, 2007 hearing date and scheduled the hearing for May 30, 2007.  Decision No. R07-0350-I.  
6. On the date and at the time scheduled, the Administrative Law Judge (ALJ) called this matter for hearing.  On the ALJ's own motion, the hearing was held by telephone.  
7. At the hearing the ALJ heard the testimony of Mr. Thomas E. Hofmann.
  One hearing exhibit (the Petition and its attachment) was admitted into evidence.  At the conclusion of the hearing, the ALJ took the matter under advisement.  
8. Petitioner holds Certificates of Public Convenience and Necessity PUC No. 13043, No. 29934, No. 45391, No. 545ANDI, and No. 9256 (CPCNs)  Pursuant to these CPCNs, Shamrock Taxi provides taxi service in Fort Collins, Loveland, Longmont, and Greeley, Colorado.  
9. Petitioner is a taxicab carrier, as that term is defined in Rule 4 CCR 723-6-6251(e).  Petitioner provides taxicab service within and between Colorado counties with a population of at least 60,000 based on the federal census conducted in 1990.  
10. Rule 4 CCR 723-6-6254(c), which is applicable to Petitioner, provides:  

Taxicab carriers subject to this rule shall not use taxicabs older than ten model years as of July 1st of each year.  For purposes of this rule, the counting of model years shall begin with the present calendar year.  By way of example, between July 1, 2004 and June 30, 2005, counting backwards, 2004 is the first model year, 2003 is the second model year, and so forth.  
Shamrock Taxi seeks, for calendar year 2007, a waiver of this rule with respect to 17 vehicles.  
11. This is Petitioner's second request for waiver with respect to 13 vehicles:  1992 Toyota Camry (VIN JT2SK12EXN0081381), 1995 Toyota Camry (VIN 4T1SK11E0SU627274), 1992 Toyota Camry (VIN 4T1SK12E8NU121517), 1992 Toyota Camry (VIN 4T1SK12E9NU035021), 1994 Toyota Camry (VIN 4T1SK12E4RU444596), 1995 Toyota Camry (VIN JT2SK12E3SO323813), 1992 Toyota Camry (VIN 471SK12EXNU000861), 1994 Toyota Camry (VIN JT2SK12EXR0244813), 1992 Toyota Camry (VIN 4T1SK11E8NU056895), 1993 Toyota Camry (VIN JT2SK12E5PO124270), 1994 Ford Aerostar (VIN 1FMDA41X9RZA53589), 1995 Honda Odyssey (VIN JHMRA1866SC029425), and 1996 Isuzu Oasis (VIN JR2RJ1868TC001770).  The Commission granted the previous waiver request, which covered a two-year period, in Decision No. R05-0294.  
12. This is Petitioner's first request for waiver with respect to four vehicles:  1995 Honda Odyssey (VIN JHMRA1864SC018312), 1995 Honda Odyssey (VIN JHMRA1867SC022466), 1995 Honda Odyssey (VIN JHMRA1860SC028402), and 1995 Honda Odyssey (VIN JHMRA1865SC021820).  

13. In 2006, Shamrock Taxi's expenses exceeded its revenues.  Petitioner has taken steps to address this issue by seeking a rate increase from the Commission.  If the rate increase is granted, Shamrock Taxi will use a portion of the additional revenue to replace the older vehicles in its fleet.  
14. In addition, due to the growth in demand for taxi service within its service territory, Petitioner has expended funds to expand its fleet.  This has reduced the funds available to replace older vehicles.  
15. Further, until recently, Shamrock Taxi purchased Toyota Camrys for its fleet because, in its experience, these vehicles are dependable, of good quality, well-maintained, and fuel efficient.  Petitioner recently has opted to move to Crown Victorias for its fleet vehicles because newer vehicles of this type can be purchased for the same price as older Toyota Camrys.  Shamrock Taxi needs time to purchase the newer model Crown Victorias to replace the older model Toyota Camrys.  
16. At present, Petitioner's program to move to newer model Crown Victorias is underway.  If the program remains on schedule, Petitioner estimates that the 17 Toyota Camrys which are the subject of the waiver request will be retired by the end of this calendar year.  Until such time as those 17 vehicles are retired, Shamrock Taxi will maintain parts sufficient to service the vehicles and will continue to service the vehicles, as it has done in the past.
  
17. Finally, Shamrock Taxi needs the requested waiver in order to continue to operate the number of vehicles necessary to meet the demand for service within its service territory.  Without the waiver, the communities served by Petitioner may see a diminution of service and of service quality.  
18. Petitioner bears the burden of proof in this proceeding.  Section 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  A petitioner has met this burden of proof when the evidence, on the whole and however slightly, tips in the petitioner's favor.  

19. As pertinent here, Rule 4 CCR 723-1-1003(a), which governs waivers, provides:  

The Commission may grant [a] waiver[] … from … Commission rules … for good cause.  In making its determination the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.  The Commission may subject any waiver … granted to such terms and conditions as it may deem appropriate.  

20. Petitioner has shown, by a preponderance of the evidence, good cause for granting the waiver.  The record establishes, and the ALJ finds, that (a) Petitioner would suffer a financial hardship if it were required immediately to replace the 17 vehicles with newer models; and (b) absent the requested waiver, Shamrock Taxi's service to the public could be compromised.  
21. Based on the evidence presented, the ALJ concludes that it is in the public interest to grant the requested waiver, subject to conditions.  The conditions will ensure that Shamrock Taxi continues to abide by applicable Commission rules and that it reports to the Commission any accident involving one of the 17 vehicles.  
22. The Petition will be granted, subject to the conditions stated below.  Shamrock Taxi will be granted, subject to the conditions stated below, the requested waiver of Rule 4 CCR 723-6-6254(c) (age of vehicles) for the listed 17 vehicles.  

23. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER

A. The Commission Orders That:  

1. Subject to the conditions set out below, Shamrock Taxi of Fort Collins, Inc., is granted a waiver of Rule 4 Code of Colorado Regulations 723-6-6254(c) (age of vehicles) for the following 17 vehicles:  1992 Toyota Camry (VIN JT2SK12EXN0081381), 1995 Toyota Camry (VIN 4T1SK11E0SU627274), 1992 Toyota Camry (VIN 4T1SK12E8NU121517), 1992 Toyota Camry (VIN 4T1SK12E9NU035021), 1994 Toyota Camry (VIN 4T1SK12E4RU444596), 1995 Toyota Camry (VIN JT2SK12E3SO323813), 1992 Toyota Camry (VIN 471SK12EXNU000861), 1994 Toyota Camry (VIN JT2SK12EXR0244813), 1992 Toyota Camry (VIN 4T1SK11E8NU056895), 1993 Toyota Camry (VIN JT2SK12E5PO124270), 1994 Ford Aerostar (VIN 1FMDA41X9RZA53589), 1995 Honda Odyssey (VIN JHMRA1866SC029425), 1996 Isuzu Oasis (VIN JR2RJ1868TC001770), 1995 Honda Odyssey (VIN JHMRA1864SC018312), 1995 Honda Odyssey (VIN JHMRA1867SC022466), 1995 Honda Odyssey (VIN JHMRA1860SC028402), and 1995 Honda Odyssey (VIN JHMRA1865SC021820).  
2. The waiver granted in Ordering Paragraph No. 1 is effective for and during calendar year 2007 and is subject to revocation upon notice.  

3. The waiver granted in Ordering Paragraph No. 1 is subject to the following condition:  Shamrock Taxi of Fort Collins, Inc., shall notify the Commission, in writing and within ten calendar days, of any accident involving a vehicle listed in Ordering Paragraph No. 1.  
4. The waiver granted in Ordering Paragraph No. 1 is subject to the following condition:  Shamrock Taxi of Fort Collins, Inc., shall comply with the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723 Part 6, which are applicable to it.  Shamrock Taxi of Fort Collins, Inc.'s attention is called to, and Shamrock Taxi of Fort Collins, Inc., shall comply with, the Safety Rules found at Rules 4 Code of Colorado Regulations 723-6100 through 6199 and the provisions of 49 Code of Federal Regulations Part 393 and Part 396, which portions of the Code of Federal Regulations address vehicles and vehicle maintenance and are incorporated by reference by Rule 4 Code of Colorado Regulations 723-6-6102.  

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  Mr. Hofmann is Petitioner's President, is Petitioner's sole shareholder, and is authorized by Petitioner to appear on its behalf in this proceeding.  The ALJ finds and concludes that Mr. Hofmann meets the requirements of § 13-1-127, C.R.S., and of Rule 4 CCR 723-1-1201(b)(II) and, thus, that he may represent Petitioner in this matter.  


�  Within the past two weeks, according to Petitioner, a Commission Staff person conducted an on-site inspection of Petitioner during which the Staff person inspected a number of the vehicles which are the subject of this Petition.  Petitioner testified that the Staff person found that those inspected vehicles met the requirements of the Commission's rules and, thus, did not issue a notice of deficiency with respect to any of the vehicles which were inspected.  
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