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I. STATEMENT
1. On May 23, 2007, Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc. (Keystone) filed Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc.’s Second Motion to Certify Interim Order R07-0332-I as Immediately Appealable Via Exceptions (2nd Motion to Certify).  

2. On May 23, 2007, Keystone also filed Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc.’s Notice of Waiver of Statutory Deadline.

3. Keystone requests that the 2nd Motion to Certify be granted based upon the waiver of the applicable statutory period and Rule 1502 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  Keystone also requests that response time be shortened to Friday, May 25, 2007, so that the request may be considered in advance of the prehearing conference scheduled for May 29, 2007.

4. By Decision No. R07-0332-I, dated April 26, 2007, Vail Summit Resorts, Inc., doing business as Keystone Resort Inc.’s Motion to Strike Portions of Suwinski’s “Reply” to Motion to Strike Intervention filed on March 2, 2007 was granted.  Craig S. Suwinski’s (Suwinski) Motion to Intervene by Permission filed on February 8, 2007 was granted.  Vail Summit Resorts Inc., d/b/a as Keystone Resort Inc.’s Motion to Strike Suwinski’s Motion to Intervene by Permission filed on February 13, 2007 was denied.  A prehearing conference was also scheduled for May 15, 2007.  See, Decision No. R07-0332-I.

5. On May 2, 2007, Keystone filed Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc.’s Motion to Vacate Prehearing Conference and Stay Procedural Schedule and Request to Shorten Response Time.  Keystone anticipated filing for reconsideration by the Administrative Law Judge (ALJ) to modify Decision No. R07-0332-I, or alternatively requesting certification of the same to be immediately appealable via exceptions.  In order to allow consideration of the request for relief anticipated in the most administratively-efficient manner, Keystone requested that the prehearing conference scheduled for May 15, 2007 be vacated, and the procedural schedule be stayed pending resolution of the anticipated motion.

6. By Decision No. R07-0364-I, Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc.’s Motion to Vacate Prehearing Conference and Stay Procedural Schedule filed May 2, 2007 was granted.  Keystone interpreted the decision as certification of Interim Order No. R07-0332-I as immediately appealable via exceptions.  However, out of an abundance of caution, on May 11, 2007, Keystone filed a Motion to Certify Interim Order R07-0332-I as Immediately Appealable via Exceptions.

7. By Decision No. R07-0414-I, Keystone's Motion to Certify was denied.  In absence of a waiver of the statutory period, the ALJ was not willing to risk control of the procedural schedule and burden the Commission with expedited review of an issue on top of an already-busy calendar during the coming months.  To the extent necessary, it was explicitly clarified that Decision No. R07-0364-I did not certify Decision No. R07-0332-I for immediate appeal.  It was apparent to Keystone that the basis for the denial of the request for certification was based upon the statutory deadline for issuance of a Commission decision.

8. On May 25, 2007, Suwinski’s Response to Vail Summit Resorts, Inc., d/b/a Keystone Resort, Inc.’s Second Motion to Certify Interim Order R07-0332-I as Immediately Appealable Via Exceptions (Response to 2nd Motion) was filed.  Suwinski “believes the ALJ has already addressed Vail’s objections in Interim Order R07-0332-I, and is opposed to yet another redundant and unwarranted review, wasteful of Commission time and resources, of the issue of Suwinski’s requested intervention, which has been exceedingly well reviewed.”  Response to 2nd Motion at 1.  Suwinski reiterates arguments as to the merits of the case and presents additional case authority supporting his intervention. 

9. Keystone has now waived the statutory deadline for the issuance of a Commission decision, in accordance with § 40-6-109.5(3), C.R.S.  

10. Alleviating the ALJ’s timing concerns, Keystone seeks certification of Decision No. R07-0332-I for immediate appeal so that the threshold standing issue may be resolved.

11. Keystone also contends the ALJ erred in issuing Decision No. R07-0332-I as an interim order, rather than a recommended decision.  Rule 1502(c) is misleadingly quoted to read:  “Orders concerning final judgment as to any party, as for example the denial [or grant] of an intervention, shall be by decision or recommended decision, rather than by interim order.  4 C.C.R. 723-1502(c) (Emphasis supplied).”  2nd Motion to Certify at ¶9 (bracketed insertion original).  Based upon the rule, as construed by Keystone, Keystone contends that granting Suwinski’s request for permissive intervention was a final judgment as to any party and should have been decided by a recommended decision.

12. Rule 1502(c) states:  “Orders concerning final judgment as to any party, as for example the denial of an intervention, shall be by decision or recommended decision, rather than by interim order.”

13. Generally, judgment in a case is deemed final when it ends the particular action in which it is entered, leaving nothing further for the court pronouncing it to do except to execute the judgment. Civ. Serv. Comm'n v. Carney, 97 P.3d 961, 967 (Colo. 2004), citing Baldwin v. Bright Mortgage Co., 757 P.2d 1072, 1073 (Colo. 1988).
14. A final judgment as to a party ends the particular action as to that party.  Thus, the denial of Suwinski’s intervention would have been final as to Suwinski.  However, granting Suwinski’s intervention does not end the action as to any party.  Therefore, Decision No. R07-0414-I was properly issued as an interim order.

15. Keystone’s attempted insertion into Rule 1502(c) proposes a substantive modification to the rule that contradicts the rule’s contemplated finality.

16. Interim orders are generally not subject to exceptions.  Rule 1502, 4 CCR 723-1.  However, 1502(b) provides that “[a] presiding officer may certify an interim order as immediately appealable via exceptions.” Rule 1502(b), 4 CCR 723-1.  

17. In recommending adoption of Rule 1502, Judge Ken F. Kirkpatrick summarized:  

It is the current practice of the Commission to entertain appeals of interim orders on a discretionary basis. The new rule should not encourage the appeal of interim orders, which would unnecessarily involve the Commission in ongoing proceedings that have been referred to ALJs. In addition, appeals of interim orders almost always unavoidably delay a proceeding. Nonetheless, there are certain circumstances where a significant ruling regulating the future course of the proceeding is made and a review would be appropriate. The rules currently have no mechanism for a presiding officer to certify an interim order as immediately appealable. Putting the presiding officer as the gatekeeper for interim order appeals seems to be a reasonable approach for allowing for some necessary interlocutory appeals but not encouraging practices that will result in unnecessary delay.  

Decision No. R05-0461 at 18.

18. Denying exceptions to the recommended decision recommending adoption of the rule, the Commission reiterated that it left to the “discretion of ALJs and the Commission as to when interim orders may be appealed.”  Decision No. C05-1093 at 36.

19. Keystone’s waiver alleviates the timing concerns of the ALJ.  The Commission expressed interest in the contentious intervention issue.  Granting Suwinski’s intervention will significantly impact the course of this proceeding.  These considerations convince the ALJ to certify the interim order as immediately appealable via exceptions.  Should the Commission wish to address the intervention at this time, certainty will be afforded the parties as the case moves forward.

II. ORDER
A. It Is Ordered That:  
1. Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc.’s (Keystone) Notice of Waiver of Statutory Deadline is acknowledged.

2. Keystone’s request to shorten response time to Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc.’s Second Motion to Certify Interim Order R07-0332-I as Immediately Appealable Via Exceptions (2nd Motion to Certify) filed May 23, 2007, is denied as moot.

3. The Interim Order of Administrative Law Judge G. Harris Adams Granting Motion to Strike Portion of Reply and Granting Permissive Intervention, Decision No. R07-0332-I, is hereby certified as immediately appealable via exceptions.
4. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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