Before the Public Utilities Commission of the State of Colorado

Decision No. R07-0364-I
Docket No. 07A-003BP-Extension

R07-0364-IDecision No. R07-0364-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

07A-003BP-ExtensionDOCKET NO. 07A-003BP-Extension
IN THE MATTER OF THE APPLICATION OF VAIL SUMMIT RESORTS, INC., DOING BUSINESS AS KEYSTONE RESORT, INC., FOR AUTHORITY TO EXTEND OPERATIONS UNDER CONTRACT CARRIER PERMIT NO. B-9862.
interim order of
administrative law judge
G. Harris Adams
vacating prehearing conference and vacating procedural schedule
Mailed Date:  May 7, 2007
I. STATEMENT
1. On April 26, 2007, the undersigned administrative law judge (ALJ) issued an interim order granting Vail Summit Resorts Inc., doing business as Keystone Resort Inc.’s (Keystone Resort) Motion to Strike Portions of Suwinski’s “Reply” to Motion to Strike Intervention, filed on March 2, 2007, granting Craig S. Suwinski’s (Suwinski) Motion to Intervene by Permission, filed on February 8, 2007, and denying Vail Summit Resorts Inc., d/b/a as Keystone Resort Inc.’s Motion to Strike Suwinski’s Motion to Intervene by Permission, filed on February 13, 2007.  A prehearing conference was also scheduled for May 15, 2007.  See, Decision No. R07-0332-I.

2. On May 2, 2007, Keystone Resort filed Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc.’s Motion to Vacate Prehearing Conference and Stay Procedural Schedule and Request to Shorten Response Time.  Keystone Resort anticipates filing for reconsideration or modification of Decision No. R07-0332-I, or alternatively requesting certification of the same to be immediately appealable via exceptions.  In order to allow consideration of the request for relief anticipated in the most administratively-efficient manner, Keystone Resort requests that the prehearing conference scheduled for May 15, 2007 be vacated, and the procedural schedule be stayed pending resolution of the forthcoming motion.

3. On May 3, 2007, Suwinski filed his Response to Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc.’s Motion to Vacate Prehearing Conference and Stay Procedural Schedule and Request to Shorten Response Time.  In his response, Suwinski contends that there will not be adequate time to prepare and hear the case within the statutory period for issuance of a decision unless Keystone Resort waives the limitation.  However, it appears he does not oppose the requested relief so long as Keystone Resort waives the time limit for decision set out in § 40-6-109.5, C.R.S.  Finally, he notes that he has resolved a scheduling conflict that will allow him to participated in the prehearing conference scheduled for May 15, 2007.
4. On May 3, 2007, Suwinski filed his Motion to Vacate Prehearing Conference Date and to Shorten Response Time.  Suwinski has a scheduling conflict with the prehearing conference set by the ALJ in Decision No. R07-0332-I.  Based thereupon, he requests that the conference be “rescheduled for the soonest possible date to avoid ‘running out of time.’”  Suwinski also opposes a stay of the procedural schedule pending resolution of Keystone Resort’s anticipated motion and implies a generalized prejudice.  Finally, Suwinski requests that response time to his motion be shortened to May 7, 2007.

5. On May 3, 2007, Keystone Resort also filed Vail Summit Resorts, Inc., d/b/a Keystone Resort, Inc.’s Response to Suwinski’s Motion to Vacate Prehearing Conference.  Keystone Resort counters Suwinski’s timing concern noting that the Commission could extend the statutory period for issuance of a decision until December 11, 2007 and that Keystone Resort has, and may exercise, the right to waive the time limit pursuant to § 40-6-109.5(3), C.R.S.  On balance, the efficiencies of determining the contested issue is argued to outweigh expressed timing concerns.  Keystone Resort asks that Suwinski’s motion be denied and that its pending motion be granted. 

6. Keystone Resort properly notes that Suwinski’s participation in the docket will undoubtedly affect consideration of the Application because he is the only intervenor in this docket.

7. By Decision No. C07-0206, the Commission referred this matter to an ALJ and included a specific request that the ALJ be comprehensive and detailed in his analysis regarding the intervention of Mr. Suwinski and the motion to strike his intervention filed by Keystone Resort.  

8. In light of the Commission’s expressed interest in this contentious issue that will significantly impact the course of this proceeding, the ALJ believes it appropriate that Keystone Resort be allowed to seek immediate Commission review of Decision No. R07-0332-I, as it may (or may not) be modified or superseded in response to the anticipated forthcoming motion.  Determination of the issue will also ensure that administrative efficiency is maximized in considering Keystone Resort’s application.  Good cause has been shown for the requested relief.

9. On the other hand, Suwinski properly points out that Keystone Resort seeks an indefinite suspension of the procedural schedule until a motion not yet filed is ultimately determined by the Commission.  If granted to the extent requested, there is no assurance that a decision may be issued within applicable statutory periods.  While the ALJ joins in Keystone Resort’s belief as to the appropriate course, only Keystone Resort can waive the statutory period to ensure that it occurs.  In absence of Keystone Resort’s waiver, the ALJ will schedule another prehearing conference to ensure that a timely decision may be reached.

10. Keystone Resort requests that response time to the motion be shortened to May 4, 2007.  In order to expedite service of the motion upon Suwinski, Keystone Resort served the motion by email and U.S. Mail.  

11. Suwinski also requests that response time to his motion be shortened to May 7, 2007.  
12. Because Keystone Resort and Suwinski are the only parties to the proceeding and responses to both motions have been filed, the requests to shorten response time will be denied as moot.

II. ORDER
A. It Is Ordered That:  
1. Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc.’s Request to Shorten Response Time, filed on May 2, 2007, is denied as moot.  
2. Craig S. Suwinski’s Motion Shorten Response Time, filed on May 3, 2007, is denied as moot.

3. Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc.’s Motion to Vacate Prehearing Conference and Stay Procedural Schedule, filed on May 2, 2007, is granted consistent with the discussion above.  In the event that Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc. does not waive the time limit for decision set out in § 40-6-109.5, C.R.S., a prehearing conference will be convened by separate order.
4. Craig S. Suwinski’s Motion to Vacate Prehearing Conference Date is denied.

5. The prehearing conference scheduled for May 15, 2007 is vacated.

6. The procedural schedule in this docket is vacated.

7. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
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G. HARRIS ADAMS
________________________________

Administrative Law Judge
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