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I. STATEMENT
1. The captioned application was filed with the Colorado Public Utilities Commission (Commission) by Jeremy G. Paxton (Paxton) on February 1, 2007, and was published in the Commission’s Notice of Applications Filed on February 5, 2007.  Paxton requests authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage, in call-and-demand taxi service.  

2. Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab (Yellow Cab); Town & Country Transportation Services, Inc., doing business as Town & Country Taxi; MKBS, LLC doing business as Metro Taxi &/or Taxis Fiesta ("Metro Taxi"), Estes Park Express, Ltd.; Shamrock Taxi of Fort Collins, Inc. ("Shamrock Taxi"); and Shamrock Charters, Inc. doing business as Shamrock Airport Express ("Shamrock Charters") have intervened in the application.

3. On March 27, 2007, Colorado Cab Company, LLC’s Motion in Limine and Motion to Dismiss Application was filed.  Yellow Cab seeks dismissal of the Application based upon Paxton’s failure to timely file and serve his list of witnesses and copies of its exhibits.  Yellow Cab’s motion was served upon Paxton.

4. On March 27, 2007, Yellow Cab also filed its Preliminary List of Witnesses and Exhibits.  In addition to identifying its preliminary list of witnesses and exhibits, Yellow Cab specifically states that it has failed to receive Paxton’s required disclosures.  This pleading was also served upon Paxton.

5. On April 2, 2007, counsel entered and appearance for Paxton.

6. Response time to Yellow Cab’s motion expired on April 9, 2007. No response to the motion was filed. 

7. Paxton is charged with understanding and complying with the Commission's Rules, Regulations, and Civil Penalties governing Common Carriers of Passengers by Motor Vehicle for Hire and should understand the importance of promptly and thoroughly reviewing pleadings and notices regarding its application. 

8. The Notice provides: “If an applicant does not file its testimony or a detailed summary of testimony, and copies of its exhibits with its application, the applicant shall file and serve its list of witnesses and copies of its exhibits within ten days after the conclusion of the notice period.”

9. Similarly, Rule 1405(e)(I) provides:  “If an applicant does not file its testimony or a detailed summary of testimony, and copies of its exhibits with its application, the applicant shall file and serve its list of witnesses and copies of its exhibits within ten days after the conclusion of the notice period.” Yellow Cab highlighted the requirement that Paxton failed to meet and, based thereupon, seeks dismissal of the Application.  Paxton still has not disclosed witnesses and exhibits.
A review of the Commission’s files confirms that Paxton has failed to file a list of witnesses and copies of exhibits in this matter despite the Commission’s notice, the requirements of the rules, and service of Yellow Cab’s motion.

10. Yellow Cab has shown good cause, as discussed below.

11. As to Paxton's failure to file his list of witnesses and copies of exhibits, the Administrative Law Judge (ALJ) agrees with Yellow Cab that, for the reasons set out in the motion, it is prejudiced by the Paxton's failure to file.

12. It is disturbing that Paxton not only failed to comply with the Commission’s rules and notice, but also ignored the pending Yellow Cab motion.  However, less than one week following the filing of the motion, Paxton’s recently-retained counsel entered an appearance in the docket.  Thus, it would appear at that point that Paxton intended to prosecute the application.  However, no response was ever filed to Yellow Cab’s motion.  

13. Yellow Cab has established that some relief ought to be granted. The ALJ determines, however, that the relief sought (i.e., ultimate dismissal of the Application) is too harsh in light of Paxton’s request through recently-retained counsel to continue the hearing so that proper preparations (necessarily including appropriate disclosures) may be made.  Paxton’s failure to disclose information is inconsistent with other substantially contemporaneous representations and actions.  Dismissal of this docket would be severe and likely only result in a new filing.  Also, under the present circumstances, any potential prejudice to Yellow Cab by the Paxton’s delay can be alleviated because the hearing will be rescheduled.  There are less drastic remedies available to address the issues presented in Yellow Cab’s motion.  Consequently, the relief requested in the Yellow Cab’s motion will not be granted and the application will not be dismissed at this time.

14. The ALJ finds that to address the prejudice arising from Paxton's failure to file, Paxton will be ordered to file his list of witnesses and copies of its exhibits as ordered below.

15. Because the motion to dismiss was conditioned upon prevailing in the Motion in Limine, it will not be addressed further.  A modified procedural schedule will be ordered below.

16. On April 17, 2007, without attempting to address Yellow Cab’s motion whatsoever, Jeremy G. Paxton’s Motion to Continue Hearing Scheduled for May 8, 2007 and May 11, 2007 was filed.  Paxton requests that the scheduled hearing be rescheduled in order to allow additional time for newly-obtained counsel to prepare for hearing and because of the unavailability of the applicant at the scheduled time.

17. By Decision No. R07-0308-I, response time to the motion was established. Any desired response to Paxton’s motion was ordered to be filed on or before April 30, 2007.

18. On April 30, 2007, Colorado Cab Company, LLC’s Response to Motion to Continue Hearing was filed.  Colorado Cab notes that no response has been filed to the Motion in Limine and Motion to Dismiss Application and requests a ruling on these motions prior to setting the matter for hearing.  In the event the motions are not granted, Yellow Cab does not oppose Paxton’s requested continuance so long as it is rescheduled to a date all parties and the ALJ are available.
19. In light of the denial of the relief requested in Yellow Cab’s motion, good cause has been shown for the unopposed request to continue the hearing scheduled in this docket.
20. Parties are advised that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule.  Parties are advised further that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule.  

21. Any party wishing to make an oral closing statement may do so immediately following the close of the evidence (i.e., after presentation of evidence near the end of the hearing).  

22. All parties are advised that this proceeding is governed by the Rules of Practice and Procedure found at 4 Code of Colorado Regulations (CCR) 723-1, Part 1.  The ALJ expects the parties to comply with these rules.  The rules are available on the Commission’s website (www.dora.state.co.us/puc) and in hard copy from the Commission.  

23. Paxton is advised as follows:  If Paxton fails to comply with the procedural requirements for disclosure in this Order in all particulars, then the Application will be dismissed and this proceeding will be closed. The ALJ will dismiss the Application and will close the docket without the need for further action by Yellow Cab.
II. ORDER
A. It Is Ordered That:

1. Colorado Cab Company, LLC’s Motion in Limine, filed March 27, 2007, is granted consistent with the discussion above.  The Motion to Dismiss Application is denied.  

2. Jeremy G. Paxton’s (Paxton) Motion to Continue Hearing Scheduled for May 8, 2007 and May 11, 2007, as filed on April 17, 2007, is granted. 

3. The current procedural schedule for parties to file their respective list of witnesses and copies of exhibits is vacated.

4. The hearing scheduled in this docket for May 8, 2007 and May 11, 2007 is vacated.

5. Hearings in this matter shall be conducted at the following date, time, and place:  

DATE:

June 19, 2007 and June 20, 2007 

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room 
 

1560 Broadway

Suite 250

Denver, CO  80202

6. On or before May 31, 2007, Paxton shall file and serve his list of witnesses and copies of exhibits that will be presented at hearing.
7. Failure of Paxton to comply in full with Ordering Paragraph No. 6 will result in dismissal of the Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire and the closing of Docket No. 07A-034CP.

8. All intervenors must supplement or file, as applicable, their respective list of witnesses and copies of exhibits to be presented at hearing no later than June 11, 2007.

9. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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