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I. STATEMENT

1. Dashabout Roadrunner, LLC, filed the above-captioned application with the Colorado Public Utilities Commission (Commission) on April 4, 2006.     

2. Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab (Colorado Cab); Connex North Holding Company, Inc., doing business as Boulder SuperShuttle and/or Boulder Airporter and/or Boulder Airport Shuttle and/or Boulder Express Shuttle; RDSM Transportation, Ltd., doing business as Yellow Cab Company of Colorado Springs (RDSM); Shamrock Taxi of Fort Collins, doing business as Shamrock Shuttle, Inc.; and Estes Park Express, Ltd. have intervened in the docket. 
3. On April 2, 2007, the Commission received correspondence from Applicant’s counsel indicating a request to further amend the Application filed herein and to have the application renoticed.  Without specificity, the correspondence is indicated to have been served upon “All Parties of Record.”  See copy attached hereto as Attachment A.
4. By Decision No. R07-0236-I, the correspondence was construed as a motion filed pursuant to Rule 1400 of the Rules of Practice and Procedure, 4 CCR 723-1 (Motion).  Any desired response to the Motion was ordered to be filed on or before May 1, 2007.

5. The Commission issued its Notice of Applications Filed to the public on April 17, 2006 (Notice).  That Notice read that applicant applied for the following:
For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers and their baggage, in call-and-demand limousine service, 
between all points in the Counties of Larimer, Logan, Morgan, Phillips, Sedgwick, Washington, Weld, and Yuma, State of Colorado, and between said points on the one hand, and all points in the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, El Paso, and Jefferson, State of Colorado, on the other hand.

6. By Decision No. R06-1188-I, Valera Lea Holtorf doing business as Dashabout Shuttle Company &/or Roadrunner Express (VLH or Applicant) was substituted as the applicant in this docket. 

7. VLH currently owns and operates Certificate of Public Convenience and Necessity PUC No. 14167.  Therefore, the application, as proposed to be amended, will be construed as an application for an order of the Commission authorizing an extension of operations under Certificate of Public Convenience and Necessity PUC No. 14167.

8. Relevant portions of Certificate of Public Convenience and Necessity PUC No. 14167 currently authorize:

III.
Transportation of passengers and their baggage, on schedule, and call-and-demand limousine service,from Wray, Julesburg, Holyoke, Fort Morgan, Sterling, Burlington, Brush, and Limon, Colorado, on the one hand, to Colorado Springs, Colorado, on the other hand.

IV.
Transportation of passengers and their baggage, in call-and-demand limousine service, between all points in Denver, Colorado, including Denver International Airport and related annexations, on the one hand, and points in the Counties of Morgan, Logan, Yuma, Otero, Bent, and Kiowa, on the other hand.

A restriction is applicable to Item (III) of the certificate as follows:
D.
Items (I)(h) and (III) are restricted to providing service to points named in the carrier's filed schedule.

9. By the Motion, VLH proposes to amend her application to seek authority as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage, in call-and-demand limousine service, 

between points in Yuma, Washington, Morgan, Sedgwick, Phillips, and Logan Counties, Colorado, on the one hand, and points in Weld, Larimer, Adams, Arapahoe, Boulder, Denver, Douglas, Jefferson, and El Paso Counties, Colorado, on the other hand.

RESTRICTIONS:

(A)  Transportation between points in El Paso County, Colorado, on the one hand, and points in Yuma, Washington, Morgan, Sedgwick, Phillips and Logan Counties, Colorado, on the other hand, shall be restricted against service which originates in El Paso County, Colorado and the return portion of each round trip which originates in other counties must depart El Paso County, Colorado within 4 hours after the trip arrives in El Paso County, Colorado and shall be restricted against service to passengers, other than those whose trip originated in the other counties.

10. On May 1, 2007, the Stipulated Motion to Restrict Authority and Conditional Withdrawal of Intervention (Stipulated Motion) was filed by VLH and RDSM.  The stipulation proposes amendments to the Application, which, if accepted by the Commission, would result in the withdrawal of RDSM’s intervention.  The stipulation proposes to restrict the authority sought in the Application as follows:

RESTRICTIONS:
(A)  Against providing service which originates in El Paso County;

(B)  The return portion of each round-trip which originates in the Counties of Lamar, Logan, Morgan, Phillips, Sedgwick, Washington, Weld and Yuma (or any other county outside of El Paso County), and then lays over in El Paso County, must depart El Paso County within four hours after the time it arrives in El Paso County;

(C)  The return portion of each round-trip which originates outside of El Paso County, and then lays over in El Paso County, shall be restricted against providing service to passengers, other than the passengers originating from outside of El Paso;

(D)  Waiting time for roundtrips from outside El Paso County to El Paso County will be $10.00 per hour, while the Applicant lays over in El Paso County.

11. Because the restrictions proposed in the Stipulated Motion were last filed and appear to address the subject of the restriction proposed in the Motion, the restriction proposed in the Stipulated Motion will be considered and the restriction proposed in the Motion will be deemed abandoned.
12. On May 1, 2007, Colorado Cab filed the Response of Colorado Cab Company, LLC and Veolia Transportation Services, Inc., f/k/a Connex North Holding Company, Inc., to Motion to Amend and Re-Notice Application.  Colorado Cab does not oppose the proposed amendment and notes that the amendment does not satisfy the objections raised in its intervention.  Further, Colorado Cab does not oppose re-noticing the application so long as the same occurs within this docket and current parties are not required to file new interventions.

13. The Commission has long utilized the leading decision of the Interstate Commerce Commission, In Re: Fox-Smythe Transportation, 106 M.C.C. 1 (1967), to evaluate proposed restrictions upon operating authorities.  See, e.g., Decision No. R95-0404-I.  To be acceptable, restrictions must be restrictive in nature, clear and understandable, and administratively enforceable.  Both the authority and any restriction on that authority must also be unambiguous and must be wholly contained within the Certificate of Public Convenience and Necessity (CPCN).  Both must be worded in such a way that a person will know, from reading the CPCN and without having to resort to any other document, the exact extent of the authority and of each restriction.  Clarity is essential because the scope of an authority granted by the Commission is found within the four corners of the CPCN, which is the touchstone against which the operation of a carrier is judged to determine whether the operation is within the scope of the Commission-granted authority.  

14. VLH requests that the application be renoticed “because Weld and Larimer Counties, Colorado were incorrectly listed in the radial area described first above, when they should have been in the second described radial area in and Logan County, Colorado was listed in the 2d described area when it should have been listed in the 1st described area.”  Motion at 2.  
15. A review of the Application and the Notice confirms that the original notice was consistent with the authority originally sought.  However, the scope of authority sought in the Motion clearly exceeds the scope of authority in the notice.  Therefore, if the amendments are accepted, good cause has been shown to renotice the application consistent with the Motion.  Thus, the proposed amendment need not be restrictive in scope.
16. “The Commission shall not grant, extend, or otherwise modify a common carrier certificate or contract carrier permit, if the regulated intrastate carrier would thereby obtain duplicating or overlapping authorities. Nothing in this rule shall be construed to prohibit Commission cancellation of duplicating or overlapping language that arises as a result of any such grant, extension, or other modification.”  Rule 6206 of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6.

17. VLH is currently authorized to transport passengers and their baggage, in call and demand limousine service between all points in Denver, Colorado on the one hand and points in the Counties of Morgan and Logan, Colorado on the other hand.  Thus, the proposed amendment would result in duplicating authority in violation of Rule 6206, 4 CCR 723-6.
18. VLH is currently authorized to transport passengers and their baggage, in call and demand limousine service from Wray, Colorado (in Yuma County, Colorado) on the one hand, to Colorado Springs, Colorado, on the other hand.  This authority is restricted to providing service to points named in carrier’s filed schedule.  Acceptance of Restriction A in the Stipulated Motion would irreconcilably conflict with VLH’s existing authority outside of the scope of the proposed extension.
19. VLH is currently authorized to transport passengers and their baggage, in call and demand limousine service from Julesburg, Colorado (in Sedgwick County, Colorado) on the one hand, to Colorado Springs, Colorado, on the other hand.  This authority is restricted to providing service to points named in carrier’s filed schedule.  Acceptance of Restriction A in the Stipulated Motion would irreconcilably conflict with VLH’s existing authority outside of the scope of the proposed extension.

20. VLH is currently authorized to transport passengers and their baggage, in call and demand limousine service from Holyoke, Colorado (in Phillips County, Colorado) on the one hand, to Colorado Springs, Colorado, on the other hand.  This authority is restricted to providing service to points named in carrier’s filed schedule.  Acceptance of Restriction A in the Stipulated Motion would irreconcilably conflict with VLH’s existing authority outside of the scope of the proposed extension.

21. VLH is currently authorized to transport passengers and their baggage, in call and demand limousine service from Ft. Morgan, Colorado and Brush, Colorado (both in Morgan County, Colorado) on the one hand, to Colorado Springs, Colorado, on the other hand.  This authority is restricted to providing service to points named in carrier’s filed schedule.  Acceptance of Restriction A in the Stipulated Motion would irreconcilably conflict with VLH’s existing authority outside of the scope of the proposed extension.
22. VLH is currently authorized to transport passengers and their baggage, in call and demand limousine service from Sterling, Colorado (in Logan County, Colorado) on the one hand, to Colorado Springs, Colorado, on the other hand.  This authority is restricted to providing service to points named in carrier’s filed schedule.  Acceptance of Restriction A in the Stipulated Motion would irreconcilably conflict with VLH’s existing authority outside of the scope of the proposed extension.
23. In light of such irreconcilable conflicts within the proposed authority, the Motion cannot be accepted.  The proposed amendments are ambiguous and confusing, and could result in certificated authority that would be impractical and difficult to police and enforce.  If granted, the extent of authority could not be clearly understood by reviewing the certificate.
24. Proposed Restriction (A) in the Stipulated Motion to the authority sought, is administratively enforceable, and it is acceptable.
25. Proposed Restriction (B) in the Stipulated Motion to the authority sought, refers to Lamar County, Colorado.  Based upon the context and the fact that no such county exists in Colorado, it might appear that the parties intended to reference Larimer County, Colorado.  However, to the extent reference is made to Lamar County, Colorado, it cannot be accepted. Restriction (B) is also ambiguous as to the four-hour period specified.   The parties may wish to clarify the proposal to specify whether the four-hour period refers to the length of layover or the amount of time that VLH’s vehicle may be in El Paso County.
26. Although there is some question as to the administrative enforcement of Proposed Restriction (C) in the Stipulated Motion, it may be overcome.  In such event, the proposed restriction would like be acceptable.

27. Proposed Restriction (D) in the Stipulated Motion to the authority sought proposes that “[w]aiting time for roundtrips from outside El Paso County to El Paso County will be $10.00 per hour, while the Applicant lays over in El Paso County.”  Initially, the authority sought irreconcilably conflicts with VLH’s existing call-and-demand limousine service described above and cannot be accepted.  Additionally, the parties propose a restriction purporting to impose a rate for layover time.  It is not appropriate to establish a rate in a certificate.  Additionally, Commission rules require rates and charges to be clearly revealed in Commission-approved tariffs.  See, Rule 6207, 4 CCR 723-6.  When proposing a tariff amendment imposing such a rate, the carrier must concurrently file a statement justifying the amendment, including an explanation of all circumstances and data relied upon in requesting approval of the proposed amendment.  The proposed restriction cannot be accepted.
28. In light of such irreconcilable conflicts within the proposed authority, the Stipulated Motion cannot be accepted.  The proposed amendments are ambiguous and confusing, and could result in certificated authority that would be impractical and difficult to police and enforce.  If granted, the extent of each restriction could not be clearly understood by reviewing the certificate.
29. Reviewing the proposed amendments in the Motion and the Stipulated Motion in their entirety, the Commission is in the position of having to guess the parties’ intention and the exact meaning and scope of the proposed amendments, and this the Commission will not do.  It is the responsibility of the parties to craft the agreed-upon amendments, and it is the responsibility of the Commission to review the proposed restrictions to determine whether they comply with the standards articulated above.  
30. The Motion and the Stipulated Motion will be denied because, in this case, the parties have not met their burden.  The proposed restrictions are not clear and understandable and are not administratively enforceable.  
31. Because the Motion is being denied, the application remains scheduled for hearing as filed. 

II. ORDER

A. It Is Ordered That:  

1. The request of Valera Lea Holtorf doing business as Dashabout Shuttle Company &/or Roadrunner Express (VLH or Applicant), to amend its application and to renotice the same is denied.

2. The Stipulated Motion to Restrict Authority and Conditional Withdrawal of Intervention filed May 1, 2007 by VLH and RDSM Transportation, Ltd., doing business as Yellow Cab Company of Colorado Springs is denied.
3. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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