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I. PROCEDURAL BACKGROUND

1. The captioned proceeding was initiated on October 30, 2006, when Public Service Company of Colorado (Public Service) filed Advice Letter No. 1468 – Electric. By this filing Public Service seeks to correct its Demand Side Management Cost Adjustment (DSMCA) factor for the purpose of recovering credits it paid to customers in 2005 under its Interruptible Service Option Credit (ISOC) program over a seven-month period.

2. On November 29, 2006, the Commission suspended the effective date of the proposed tariff until March 31, 2007, and referred this matter to the undersigned Administrative Law Judge (ALJ).  See, Decision No. C06-1396.  On March 21, 2007, the Commission further suspended the effective date of the subject tariff through June 29, 2007.  See, Decision No. C07-0234.

3. Timely interventions were filed in this matter by the Staff of the Commission (Staff) and the Colorado Office of Consumer Counsel (OCC).

A pre-hearing conference was held on January 24, 2007.  See, Decision No. R07-0046-I.  All parties appeared through their respective legal counsel.  Procedures and a procedural 

4. schedule were discussed and the matter was scheduled for hearing on April 3 and 4, 2007, in Denver, Colorado.  See, Decision No. R07-0082-I.

5. Public Service submitted its direct testimony and exhibits on February 2, 2007.  Answer testimony and exhibits were submitted by the OCC and Staff on March 9, 2007.  Staff also submitted corrected answer testimony and exhibits on March 30, 2007.  Public Service’s rebuttal and supplemental rebuttal testimony and exhibits were filed on March 16 and 21, 2007.

6. On March 16, 2007, Public Service filed a Motion to Strike Portions of the Answer Testimony of Staff Witness, Sharon L. Podein (Motion to Strike).  The Motion to Strike contended that those portions of Ms. Podein’s answer testimony dealing with the 2006 ISOC program performance issues were irrelevant to the 2005 interruptible service credit recovery issues involved in this proceeding and should, therefore, be stricken.  Staff filed its Response to the Motion to Strike on March 30, 2007.

7. On March 16, 2007, Public Service also filed a Motion for Approval of a One-Time Waiver of Tariff Provisions Requiring the Imposition of Penalties for Failure to Interrupt in the Event of a Capacity Interruption (Motion for Waiver).  The Motion for Waiver sought a one-time waiver of the penalty provisions set forth in Public Service’s ISOC tariff in connection with certain customer failures to interrupt their interruptible load in 2005 in response to Public Service’s call for a series of capacity interruptions.  Public Service requested that the relief sought in the Motion for Waiver be granted within the context of this proceeding.  Staff filed its Response to the Motion for Waiver on March 30, 2007.
8. On April 3, 2007, the ALJ called the matter for hearing at the assigned time and place.  All parties appeared through their respective legal counsel.  Due to the large volume of confidential material submitted with the parties’ pre-filed testimony and exhibits it was determined that the hearing would be conducted as a confidential hearing.  As a result, the ALJ instructed that all testimony and exhibits presented and/or admitted at hearing be treated as confidential and subject to the protective provisions set forth in Rules 1100 through 1102 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1100 through 1102.  In light of this ruling, all attendees at the hearing were required to execute and file Nondisclosure Agreements pursuant to 4 CCR 723-1-1100(g). 

9. The Motion to Strike was denied as a preliminary matter at the April 3, 2007, hearing.  In denying the Motion to Strike the ALJ agreed with Staff that the subject portions of Ms. Podien’s answer testimony were designed to rebut Public Service’s general contention that the problems it encountered in implementing the ISOC program were limited to the 2005 “start-up” period.  The ALJ also found pertinent the fact that Public Service broached the subject of 2006 ISOC performance issues in connection with the discussion of economic interruption issues contained in its direct testimony.  As a result, the ALJ concluded that the involved answer testimony of Ms. Podein is relevant to the issues involved in this proceeding and should not be stricken.

10. After hearing and considering further oral argument, that portion of the Motion for Waiver which sought relief from the subject tariff provisions within the context of this proceeding was also denied as a preliminary matter at the April 3, 2007, hearing.  In so ruling, the ALJ determined that the relief requested in the Motion for Waiver broadened the scope of this proceeding beyond that originally contemplated in the public notice of this advice letter filing and, therefore, due process considerations require that proper notice of the same be provided to other potentially interested parties.  The filing of the Motion for Waiver at such a late stage in this proceeding effectively precluded a “re-notice” of this matter so as to properly advise interested parties of the waiver relief requested and to afford them an opportunity to be heard on the subject.  This effectively prevents the ALJ from considering the merits of the Motion for Waiver in this proceeding.

11. During the course of the hearing testimony was presented by the following witnesses:  Mr. Timothy J. Sheesley, a Chief Economist for Public Service; Dr. P.B. Schechter, a Rate Analyst with the OCC; and Ms. Sharon L. Podein, a Professional Engineer employed by the Staff.  Exhibits 1 through 6, 7, 8, and 10 were marked, offered, and admitted into evidence.
  Administrative Notice was taken of Exhibit 7, and Exhibit 9 was rejected.  

12. The hearing concluded on April 3, 2006, at which time the evidentiary record was closed and the ALJ took the matter under advisement.

13. Public Service, OCC, and Staff filed their respective Statements of Position on April 13, 2007.

14. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT

15. The ISOC program that is the subject of this proceeding was implemented by Public Service on June 1, 2005.  It was approved by the Commission pursuant to a settlement reached in Docket No. 04S-164E (Decision No. C05-0412) and replaced a prior interruptible service program that had been in effect since 1996.  See, Exhibit 1, TJS-1 (Settlement Agreement relating to the ISOC program) and Exhibit 4, SLP-1 (Sheets 90-90F of Public Service Tariff No. 7, hereinafter referred to as the “ISOC tariff”).

16. Under the prior program, service to interruptible customers could be interrupted for capacity reasons but not for economic reasons.  There was no limit to the number of capacity interruptions that could be called and all customers received the same amount of notice from Public Service prior to its calling an interruption.  Once an interruption was called, Public Service was responsible for physically controlling the customer’s load through its Moscad system.
  Interruptible customers received a discount from the base rates they would have paid had they not been interrupted and were also paid $1.61 per kW when interrupted.

The ISOC program implemented in 2005 is designed to value and treat interruptible load like the avoided generation resource it replaces.  As a result, interruptible customers are paid a monthly credit based on the avoided capacity and energy costs of a quick-start combustion turbine.  Monthly credits are based on a formula set forth in the ISOC tariff.  It takes into account the capacity and energy values of a turbine, as well as the level of interruption notice and the number of hours a customer elects to be interrupted set forth in the customer’s Interruptible Service Option (ISO) Agreement.  For 2005, the formula for the capacity portion of 

17. the credit was $4.83 times the capacity availability factor based on hours multiplied by the notice factor.  The formula for the energy portion of the credit was $0.00189 multiplied by the annual number of hours.  See, Exhibit 1, TJS-2.  Both the capacity and energy portions of the monthly credit are adjusted for the summer and winter time periods and for losses.

18. The credits are paid regardless of whether Public Service actually calls any interruptions.  Customers can be interrupted for capacity or economic reasons and can designate the number of hours (40, 80, 160, or 200) for which they will be subject to interruption during the year.
  The ISOC tariff does not require that Public Service use all of the subscribed hours under the ISOC program.  Customers have the option of receiving less than ten minutes’ notice, one hour’s notice, or eight hour’s notice in advance of a capacity interruption.  Public Service is required to give at least one hour’s notice in the event of an economic interruption.

19. Unlike the prior program, with the exception of customers electing ten minutes’ notice of an interruption, customers have the responsibility to self-interrupt when a capacity interruption is called.  The failure to do so subjects the customer to a penalty of 50 percent of its expected annual credit for all demand it was obligated to interrupt but did not interrupt.  If the customer fails to self-interrupt twice, Public Service has the option to cancel the customer’s ISO Agreement.  If the ISO Agreement is cancelled, the customer is not eligible to participate in the ISOC program for one year.  See, Exhibit 4, SLP-1, Sheet 90F.                

On May 12, 2005, Public Service conducted a group training session for its prospective ISOC customers regarding the ISOC program.  See, Exhibit 4, SLP-2.  Forty-eight Public Service customers were invited to the training session.  Eight of the 19 customers who 

20. ultimately decided to participate in the program failed to attend.  See, Attachment Staff 2-2.A2 to Exhibit 6.  In addition to this training, individual Public Service account representatives worked with individual customers in an attempt to assist them in understanding how the ISOC program was to operate.

21. Public Service called its first economic interruption under the ISOC program on June 20, 2005.  Five ISOC participants were asked to interrupt on one hour’s notice and four successfully self-interrupted.  One of the participants did not and, instead, elected to “buy-through” the interruption.

Public Service called its first capacity interruption under the ISOC program on July 12, 2005.  However, eight of the 19 ISOC program participants failed to self-interrupt.  Four failed to do so on the basis of their erroneous belief that Public Service would continue to use its Moscad system to interrupt them as it had done under the previous interruptible service program.  Three did not do so as a result of their failure to receive notice of the interruption under Public Service’s Envoy Notification System (Envoy System).  This failure resulted from an error in the way these customers’ data had been entered into the Envoy System by Public Service.
  Although aware of the interruption, one 10-minute notice customer requested that it be allowed to continue to operate a portion of its facility as it had been allowed to do under the prior interruptible service program.  Public Service erroneously granted this request as a result of a misunderstanding on the part of company personnel as to the requirements of the 

22. ISOC program.
  As a result, the involved customer was allowed to maintain approximately 10 to 15 percent of its load during the July 12, 2005, capacity interruption.          

23. As a result of the problems described above, Public Service corrected the Envoy System on July 12, 2005.  Sometime prior to July 13, 2005, it also contacted seven of the eight customers who failed to interrupt in order to clarify the ISOC program’s interruption process.  Public Service did not contact the remaining customer who failed to interrupt on July 12, 2005, because it did not become aware of that failure until after the July 20, 2005, capacity interruption discussed below.  That customer continued to believe that Public Service was controlling its load through the Moscad system.

24. Public Service called additional capacity interruptions on July 13, 14, and 20, 2005.  All customers successfully self-interrupted on these dates except the customer discussed above who continued to believe that Public Service was controlling its load.  That customer failed to interrupt on any of these occasions.

25. Public Service did not assess penalties against any of the customers who failed to interrupt on July 12, 2005, or against the one customer who also failed to interrupt on July 13, 14, and 20, 2005.
  Under the ISOC tariff, the total amount of these penalties is $301,665.  See, Exhibit 4, SLP-5.  On September 2, 2005, Public Service notified a member of the Commission’s Staff of its intent not to assess the subject penalties.  See, Exhibit 1, TJS-5.  Staff did not respond to that notice.

26. During 2005 Public Service used 506 of the 674 hours available to it under the ISOC program for economic interruptions.  The 168 hours it did not use (25 percent of the total available hours) were spread among 8 of the 19 ISOC program participants.
  Two of the 160-hour participants each had 66 unused hours.  The one 10-minute notice customer had 14 unused hours, one customer had 15 unused hours, 3 customers each had 3 unused hours, and 1 customer had 1 unused hour.   See, Exhibit 4, SLP-7.  No hours were remaining for 11 customers.            

27. Between June and November 2005 Public Service paid $3,470,965 in credits to its interruptible service customers under the ISOC program.
  See, Exhibit 1, TJS-3.  As provided in the Settlement Agreement, Public Service seeks to recover $3,467,126 of this amount through the DSMCA mechanism over seven months.
  See, Exhibit 1, TJS-1, ¶ 10.

28. As required by the Settlement Agreement, Public Service prepared a cost/benefit analysis of the ISOC program for 2005.  See, Exhibit 1, TJS-4.  It showed that the ISOC program realized a net benefit of $556,034 in 2005.
  

III. SUMMARY OF PARTY POSITIONS

A. Public Service

29. Public Service believes that it acted prudently in operating the ISOC program in 2005 and that the Commission should approve a full recovery of the $3,467,126 in credits it paid to program participants that year through the DSMCA mechanism.  It submits that the cost/benefit analysis it prepared in connection with its operation of the ISOC program in 2005 accurately quantifies the savings of avoided capacity and energy costs that were realized from the program and demonstrates that it produced net financial benefits to ratepayers.  Public Service disagrees with Staff’s position that the cost/benefit analysis inflates the value of the capacity benefit and was only to be used for consideration of whether to retain the ISOC program on a going-forward basis.

30. In furtherance of its position, Public Service points out that the ISOC program differed significantly from the previous interruptible program which had been in place for a number of years.  It states that the ISOC program required the implementation of new, more complex systems for notifying customers and that, unlike the prior program, interruptions of its largest participating customer involved interrupting its entire load.  In addition, the former program did not include economic interruptions, customers were subject to interruption at anytime, and there were no differing ranges in the number of hours of interruption.  It contends that it conducted comprehensive training for its prospective ISOC customers and its employees responsible for operating the new program prior to its implementation.

31. As indicated above, the interruptions called on July 12, 2005, were the first capacity interruptions called under the ISOC program.  Public Service contends that the operational difficulties experienced on that day resulted from confusion and misunderstanding regarding the operation of the ISOC program on the part of some ISOC participants and its own employees.  It believes that, in general, customers did not interrupt because they were either confused about the operational differences between the prior program and the new ISOC program or they did not receive notice of interruption from the Envoy System.  It points out that it corrected the Envoy System immediately after the July 12, 2005 operational problems.  It also immediately contacted seven of the eight customers who failed to interrupt to clarify the new process.  Public Service also points out that, with the exception of one customer, all ISOC participants either performed as required in connection with the three other interruptions called in July 2005 or were assessed a penalty for noncompliance. 

32. Under the circumstances, Public Service does not believe that it was fair or reasonable to assess penalties to its participating customers in connection with their failure to self-interrupt in July 2005.  As a result, it disagrees with Staff’s contention that its recovery of ISOC program credits paid in 2005 should be reduced by $301,227, the amended total amount of the penalties that it could have assessed under the ISOC tariff.

33. It believes that its decision not to assess the subject penalties was fair in light of the information available to it at the time and that it acted reasonably in recognizing the legitimate confusion that existed.  It also believes that imposition of the subject penalties against those customers who failed to receive notice of the interruption is not appropriate.  In its opinion, none of these customers failed to interrupt within the meaning of the ISOC tariff since their obligation to self-interrupt can only be triggered upon receipt of appropriate notice of the interruption.  Finally, it points out that the penalty provision is severe, amounting to 50 percent of the annual credit associated with the load that is maintained during the interruption.  It believes that the assessment of such a severe penalty under the circumstances would have acted as a disincentive for customers to remain in the ISOC program. 

34. Public Service also disputes Staff’s argument that failing to assess the involved penalties deprives ratepayers of a benefit for which they have paid.  It contends that this argument ignores the fact that the capacity value of the ISOC program exists regardless of whether the ISOC participants are actually interrupted.  Public Service points out that once participants subscribe to the ISOC program, it does not need to acquire capacity necessary or stand ready to serve those participants’ loads.  It argues, therefore, that it is reasonable to allow it to recover costs for resources that generated an overall savings for retail customers.

35. Public Service also disagrees with Staff that the penalty provision contained in the ISOC tariff is mandatory.  It points out that some of the operational problems occurring on July 12, 2005, were not a case of customers defying a direction to interrupt since three customers who failed to interrupt on that day did not receive notice of the interruption.  It contends that the effect of these operational problems is no different than if it had simply excluded certain customers from the capacity interruption.  Therefore, Public Service believes that circumstances dictate that the subject penalty provision should not be considered mandatory.

36. Public Service also disagrees with Staff’s contention that its failure to use 25 percent of the hours available for interruption under the ISOC program require that it be denied some level of recovery for failing to optimize the value of the program.  Given the newness and complexity of the ISOC program, Public Service submits that it was not unreasonable for it to fail to use all available hours.  It points out that it does not have the luxury of 20/20 hindsight; i.e., the ability to know what market prices will be for the remainder of the year or what reliability issues may arise at the time it is making decisions about how to use available program hours. 

37. Public Service contends that Staff’s calculation of the level of energy savings it could have obtained had it called additional economic interruptions overestimates both the number of kWh that remained unused and the potential energy savings per kWh.  Regarding the number of kWh, it believes that it is unreasonable to assume, as Staff did, a 100 percent load factor in calculating avoided energy savings.  As for the cost of energy, it believes Staff erred in failing to offset the calculated cost by the rate that would have been paid by the interrupted customer for energy used. 

38. Public Service also contends that Staff’s estimate of the decremental cost of energy is inflated since it only includes peak hours.  It points out that the system operator does not have perfect foresight and cannot necessarily determine the highest cost hours during a particular month.  Further, it submits that the system operator has no way of knowing whether he will need to have hours available to meet system emergencies that could occur at a later time.  Public Service contends that its actions in failing to use all available hours should be considered reasonable in light of the very low potential for incremental energy savings as compared to the harm that would occur if it were to experience a system emergency and did not have hours remaining.

39. For these reasons, Public Service believes that its calculation of the maximum potential economic benefit of $32,001 for unused hours is more accurate than the $197,885 calculation advanced by Staff. 

B. Staff

40. Staff contends that Public Service mismanaged the ISOC program in 2005 during capacity interruptions and failed to maximize the benefit of the program to ratepayers by failing to call sufficient economic interruptions.  It believes that Public Service should be held accountable for such failures and should be denied full recovery of the costs incurred in operating the ISOC program in 2005.  It submits that Public Service’s cost recovery should be reduced by the amount of the penalties it failed to assess in connection with the July 2005 capacity interruptions and the amount of lost benefits associated with Public Service’s failure to fully use the hours available in the ISOC program.

41. Staff generally contends that the failure of certain ISOC customers to interrupt when capacity interruptions were called in July 2005 resulted from the following Public Service ISOC program management mistakes: 1) inadequate formal training; 2) over reliance on its account managers to informally train participants; 3) failure to timely install Cannon control devices; and 4) incorrect entry of data into the Envoy System.  Staff believes that Public Service should bear the financial burden for these mistakes since no other entity involved with the operation of the ISOC program in 2005 contributed to the circumstances surrounding the problems that arose in July 2005.

42. Staff believes that granting Public Service’s request for full cost recovery of its 2005 ISOC program costs will result in the general body of ratepayers paying for something they did not receive.  As a result, it believes that Public Service should not be allowed to effectively charge the general body of ratepayers for the full costs of the ISOC program as if there had been no operational issues.  It believes that Public Service must be sent a signal that its management of the ISOC program must be prudent in order to justify a full recovery of program costs.  

43. Regarding the penalty assessment issue, Staff contends that the ISOC tariff provision that provides for penalties to be assessed for an ISOC customer’s failure to interrupt during a capacity interruption is mandatory.  It submits that the ISOC tariff does not allow Public Service to unilaterally elect not to assess such penalties which, if paid, would offset the ISOC credits that it now seeks to recover in this proceeding.  Staff acknowledges that Public Service’s decision not to assess penalties arising out of the July 2005 capacity interruptions might help it preserve its business relationship with its large ISOC customers.  However, it submits that Public Service, and not the general body of ratepayers, should bear the financial burden of that decision. 

44. Staff argues that Public Service has provided no explanation as to why it believed it was necessary to hold 168 hours (or 25 percent of the total available hours in reserve) for possible capacity or contingency interruptions that might be called in late December 2005.
  For program participants with less than four hours remaining to be used, Staff submits that an extension of an interruption could have easily used up remaining hours with little inconvenience to the participant.  The less than ten-minute notice program participants, unlike the one and eight-hour notice participants, are the only participants that can count towards operating reserves.  Further, Staff argues that holding hours in reserve for the less than ten-minute customers does not benefit ratepayers if that energy is redundant to native load energy.  In sum, Staff contends that Public Service has failed to demonstrate that the withholding of 168 available interruptible hours was just and reasonable and that this failure should preclude Public Service from securing a full recovery of its 2005 ISOC program costs.  

45. Staff contends that ratepayers have experienced a lost economic benefit of between $32,001 and $197,885 in 2005 as a result of Public Service’s mismanagement of the ISOC program.  It submits that an estimate of the energy (kWh) that might have been interrupted and a calculation of the decremental price of electricity for the time periods in question, when multiplied together, determine that value of these lost benefits.  It believes that a value in the upper half of the range referred to above should be deducted from the amount that Public Service seeks to recover.  

46. Staff’s decremental price calculation results from dividing the program participants into three groups in order to identify the December 2005 hours that could have been used.  Staff used blocks of hours in the late afternoon and early evening which typically represent the highest priced hours.  It also avoided typically lower cost days between December 26 and 31. Further, by establishing three groups, Staff refined the use of the Cost Calculator and, contrary to Public Service’s approach of using values 50 MW into the resource stack, Staff took into account the relative load size.  For Group I this represented 1 MW and for Group II 100 MW.  For Group III, Staff’s approach was to use the lower of the buy-through prices offered in December 2005. 

47. Staff submits that it did not attempt to maximize the value of lost benefits.  It contends that this is demonstrated by the fact that the decremental cost of Group II is significantly less than the decremental prices at which Public Service called economic interruptions in 2005.  Considering the circumstances, Staff believes that Public Service’s Energy Markets group should be able to determine a better than average price for the purpose of valuing a lost benefit.

48. Staff believes that the calculation of lost economic benefit proposed by Public Service is flawed since it estimates potential interrupted energy by using the actual energy consumed over 159 on-peak December 2005 hours.  Staff contends that this produces an unreasonably low value since it includes periods of zero energy usage for over 10 percent of the time. As a result, it believes that Public Service has unreasonably reduced the assumed available energy to a level significantly below the available energy.  Staff submits that a 50 percent load factor represents a moderate position with respect to the potential unused kilowatt hours available to the ISOC program.

49. In sum, Staff recommends that the Commission hold Public Service accountable for the failure to optimize the value of the ISOC program in 2005 by a reduction in the cost recovery it seeks in this proceeding of between $32,001 and $197,885.  It recommends that the reduced amount be recovered over a 12-month period as opposed to the 7-month recovery period proposed by Public Service. 

50. Staff disputes Public Service’s contention that the cost/benefit analysis it prepared justifies a full recovery of its 2005 ISOC program costs.  It contends that the cost-benefit analysis was never intended to be used for this purpose and, instead, was designed to be used by Public Service in assessing the value of the ISOC program for the purpose of making any necessary program changes.  Aside from not being relevant for purposes of determining cost recovery, Staff contends that the cost/benefit analysis relies on a number of suspect inputs and, as a result, inflates the capacity benefit.  If that is true, Staff believes that the ISOC program unintentionally subsidizes its subscribers.

51. Finally, Staff recommends that the Commission order Public Service and it to participate in workshops in order to devise an appropriate methodology for evaluating the benefit provided to ratepayers by the ISOC program.     

C. OCC

52. The OCC recommends that the Commission approve full recovery of Public Service’s request for $3,467,126 in interruptible ISOC credits through the DSMCA mechanism.  While acknowledging there were some problems with the ISOC implementation in 2005, it believes Public Service acted with reasonable speed and diligence in investigating and solving these problems. It also points out that Public Service’s operation of the ISOC program has improved in 2006.  As a result, the OCC does not believe the Commission should deny recovery for operational issues encountered by Public Service during the start-up phase of the ISOC program.

IV. DISCUSSION

A. Reduction of Requested Recovery Due to Capacity Interruptions

53. The ALJ agrees with Staff’s recommendation that Public Service’s request for recovery of amounts paid in 2005 as credits under the ISOC program be reduced by $301,227, the adjusted amount that could have been assessed to certain ISOC program participants as penalties for their failure to self-interrupt when the capacity interruptions discussed above were called in July 2005.  The ALJ finds persuasive Staff’s argument that these capacity interruption failures resulted primarily from Public Service’s mismanagement of the ISOC program.  Regardless of the precise cause of these failures, it is undisputed that they cannot be assigned to the general body of ratepayers.  As a result, it would not be just or reasonable for them to bear the cost impact occasioned by such interruptions.

54. Regarding Public Service’s management of the ISOC program, it is undisputed that four of the eight customers who failed to interrupt on July 12, 2005, did so either as a result of Public Service’s failure to properly notify them of the interruption or as a result of it’s own misunderstanding of the ISOC program.  As discussed above, three of the involved customers did not receive notice of the interruption as a result of Public Service’s failure to properly input necessary data into the Envoy System.  One of the involved customers was allowed to continue to operate a portion of its facility on the basis of Public Service’s erroneous belief that this was allowed under the ISOC program.  As such, the failure of these customers to interrupt on July 12, 2005, was directly attributable to operational errors or omissions committed by Public Service.

55. It is also logical to attribute the remaining four customers’ failure to interrupt on July 12, 2005, as well as to the one customer’s failure to interrupt on July 13, 14, and 20, 2005, to Public Service’s failure to properly educate them on the terms of the ISOC program.  Notwithstanding Public Service’s recognition that operational differences between the prior interruptible service program and the ISOC program were “significant,” it conducted only one formal training session for its program participants three weeks prior to the time the program was implemented.  Eight of the nineteen participants failed to attend this training session.  Public Service’s reliance on its individual account managers to educate participants concerning the operational differences between the prior interruptible service program and the ISOC program were obviously inadequate given the problems encountered in July 2005.  In addition, there was no evidence presented indicating that Public Service tested the ISOC program before it became operational.

56. The adjusted penalty amount of $301,227 constitutes an appropriate measure of the recovery disallowance for the July 2005 capacity interruptions in light of the mandatory nature of the penalty provisions set forth in the ISOC tariff.  That portion of the ISOC tariff entitled “FAILURE TO INTERRUPT – CAPACITY & CONTINGENCY INTERRUPTIONS” provides, in pertinent part, as follows:

In the event the customer fails to interrupt during a capacity or contingency interruption, the customer shall pay the Company fifty percent (50%) of the customer’s expected annual credit for all demand that the customer was obligated to interrupt but did not interrupt.  The penalty will apply only to the portion of the load that the customer fails to interrupt.  (Emphasis added).

The ISOC tariff contains no provision excusing the assessment of such penalties.
 

57. While the circumstances underlying the cause of the involved ISOC participants’ failure to self-interrupt during the 2005 capacity interruptions may provide them a defense to any claim by Public Service for collection of the penalties called for by the ISOC tariff, the ALJ cannot agree with Public Service’s contention that the problems it encountered in administering the ISOC program in 2005 excuse its unilateral decision not to seek collection of such penalties.
  This is especially true in light of Public Service’s further contention that it be permitted to recover the full costs incurred in connection with the 2005 ISOC program.

58. Simply put, the consequences of Public Service’s failure to collect the subject penalties should not be visited on ratepayers by requiring them to fully reimburse it for all its ISOC program costs, a portion of which could possibly have been recovered by assessing the penalties.  In addition, allowing Public Service to fully recover credits paid under the ISOC program in the face of its decision not to collect the subject penalties would effectively provide it no incentive to enforce the penalty provisions of the ISOC tariff in the future.  If Public Service believes that problems encountered with the start-up of its ISOC program excuse its 2005 interruptible customers from paying the involved penalties, it alone should stand the cost of that decision.

59. For the foregoing reasons, the ALJ concludes that Public Service’s request for recovery of amounts paid in 2005 as credits under the ISOC program should be reduced by $301,227, the total adjusted amount of penalties called for by the ISOC tariff in connection with capacity interruptions.

B. Reduction of Requested Recovery Due to Economic Interruptions 

60. The ALJ also agrees with Staff’s position that Public Service did not adequately manage the ISOC program in 2005 in connection with economic interruptions.  Public Service’s failure to use the 168 remaining hours available for economic interruptions did not maximize available ISOC program benefits that should have been realized by ratepayers.  Accordingly, it’s recovery of 2005 ISOC program costs should be reduced by the value of those lost benefits.  The ALJ calculates that value to be $42,872 as described more fully below.

61. The 168 unused hours at issue represents both a cost to ratepayers and an unrealized savings by them.  Savings are achieved by interrupting load which would otherwise need to be served through buying power at a cost greater than Public Service is contractually obligated to sell it. Quantifying the benefit that could have been saved by utilizing the remaining ISOC hours is difficult.  However, in general, the benefit calculation consists of three factors; namely, the remaining hours, the load which could have been interrupted, and the decremental cost of this load.  The benefit estimates presented at hearing range from Public Service’s estimate of $32,001 on the low end to Staff’s estimate of $197,885 on the high end.  The difference in these estimates is primarily attributable to disparities in the estimated load that potentially could have been interrupted and the cost of decremental power.

62. Regarding unused hours, the ALJ notes that seven such hours were contained in blocks of less than four hours.  There is some question at to whether these hours could have been used at all since the minimum interruption time is four hours. Staff argues that they could have been used by merely extending the economic interruptions that were called.  It also suggests that the buy through price of $162.00/MWh should be used for the loss benefit calculation.  See, Exhibit 4, page 25.  However, it is likely that the benefit would have been less since electric power prices would probably have dropped by the end of the interruption.  In addition, the actual decremental cost at that time is not known.  For these reasons, the ALJ concludes that the potential benefits that would have resulted from the use of these seven hours are so potentially small and difficult to estimate that they, and the corresponding load, should be excluded from the lost benefit calculation.

Staff and Public Service have provided two different methods to estimate the load that could have been interrupted had the subject hours been used.  Staff applied a 50 percent load factor to the maximum number of interruptible hours each customer had committed to.  

63. Alternatively, Public Service used an estimate of the average usage based on meter data for the month of December 2005.
  There is no way to definitively determine when Public Service’s Energy Markets group would have called these interruptions and what the load would have been at those times. However, it is reasonable to assume that it would have selected an outage time frame based on price and not necessarily the peak load of the ISOC participants.

64. Public Service’s data is most credible and should be afforded more weight in calculating avoidable load since it represents real usage instead of an arbitrary load factor.  It is also consistent with how the load was determined for the cost benefit analysis.  As a result, it is reasonable to adopt the total load calculation of 523,262.52 kWh provided by Public Service for the remaining 168 hours.  See, Exhibit 3, TJS-8.  Deduction of the load associated with the blocks of time that are less than four hours results in an estimated potential avoided load of 519,199 kWh or 519.199 MWh.  

65. Public Service and Staff provided different calculations relating to the decremental cost of the avoided load.  Public Service provided an average decremental cost estimate of $101.61/MWh.  See, Exhibit 3, page 9.  Staff’s estimate entailed breaking the remaining hours into three groups and applying the hours to peak periods when the hours could have been used.  Three prices were presented; $137.84/MWh for Group I, $127.20/MWh for Group II, and $162.00MWh, the buy-through price, for Group III.  See, Exhibit 4, pages 24 and 25.

66. There are a number of ways the subject unused hours could have been allocated throughout the month of December 2005.  However, it is reasonable to assume, as Staff argues, that Public Service’s Energy Markets group should perform on a better-than-average basis given the resources available to it.  As a result, an overall decremental cost of power of $127.20/MWh is reasonable considering that it is 100 MW into the resource stack and is actually less than the decremental prices at which Public Service called other economic interruptions in 2005.
67. The last aspect of estimating the lost benefit from Public Service’s failure to use all available hours is the deduction of energy charges paid by the ISOC customer for the energy that would have otherwise been interrupted.  Public Service has calculated this amount to be $23,170.  See, Exhibit 3, TJS-8.  Staff did not address this issue and, as a result, this amount should be deducted from the lost benefit calculation.

68. By virtue of the foregoing, it is reasonable to conclude that the lost benefit to ratepayers which resulted from Public Service not utilizing the 168 ISOC hours is $42,872.  This results from multiplying the potential avoided load of 519,199 kWh by the decremental cost of $127.20/MWh and then subtracting the $23,170.00 of energy charges paid by the ISOC customer for the energy that would have otherwise been interrupted.  Public Service’s recovery of 2005 ISOC program costs should be further reduced by this amount.   

69. The ALJ has considered, but has found unpersuasive, Public Service’s arguments that it is unfair and unreasonable to require it to optimize the value of the ISOC program.  Its argument that assessing the prudency of its actions or inactions improperly involves the use of 20/20 hindsight is unconvincing given the fact that the ISOC program includes an economic interruption component.  If the estimated price of electricity cannot be effectively forecast so that periods of net savings can be identified, then the ability to interrupt on an economic basis should not be part of the ISOC program.  This is not to say that Public Service should be required to predict the periods of peak decremental prices with perfect certainty.  However, it is reasonable to conclude that it can accurately predict time periods when the decremental price is higher than average.

70. Public Service’s argument that it cannot always know if when or if available hours may be needed to alleviate a system emergency late in the year is valid only for less than ten-minute notice customers.  Furthermore, interruptible load is just one of the tools available for maintaining system reliability.  In light of the fact that interruptible hours have an energy value that vanishes if they are not used, it is reasonable to expect that native load resources such as quick start combustion turbines and units operating below capacity would be made available during December so that the ISOC hours could be used at earlier times of the year with native load operating as a backup.  

71. The ALJ has already discussed, and found wanting, Public Service’s argument that the newness and complexity of the ISOC program in 2005 provides a justification for its failure to use all the hours available to it for economic interruptions. 

72. Finally, while the ALJ recognizes that the greatest value of the ISOC program is attributable to avoided generation as opposed to energy costs, he does not find that this provides justification for failing to maximize ISOC program benefits.   

C. Reduction in Requested Recovery Due to Transmission Losses
73. Both Staff and Public Service acknowledge that one ISOC program participant received more in ISOC program credits in 2005 than it should have received due to the treatment of transmission losses.  Both also agree that Public Service should not recover the overpayment.  Staff values the overpayment at $10,293.  This includes credits earned during the period of June through December 2005.  Public Service values the overpayment at $8,471 by excluding $1,822 in credits that were earned in December 2005, but not paid until January 2006.  

74. Staff believes Public Service’s 2005 cost recovery should be reduced by the full $10,293 amount in order to be consistent with the transition to an accrual accounting method it recommends for the ISOC program on a going-forward basis.  Public Service indicates that it discovered the transmission loss adjustment in April 2006 and reduced the involved customer’s credits for 2006 by the 2005 amount ($8,471) and 2006 amounts ($9,731), a total of $18,202.  Therefore, it proposes that either the entire $18,202 adjustment be included in its 2006 DSMCA filing, or that $9,731 be reflected in the 2006 filing, and $8,471 be reflected in the 2005 filing.

75. The ALJ believes that Staff’s recommendation should be adopted.  It seems logical that Public Service’s 2005 ISOC program cost recovery be reduced by transmission losses that were incurred in that calendar year encompassed by the ISOC program.  Therefore, the 2005 cost recovery amount should be reduced by an additional $10,293.

D. Recovery Period

76. Public Service requests that it be allowed to recover costs expended in connection with the 2005 ISOC program over a seven-month period.  Staff contends that the recovery period by extended to 12 months.

77. The ALJ believes that the 12-month recovery period recommended by Staff is the more traditional and standard recovery period used in cases of this type.  Therefore, Public Service will be authorized to recover costs expended in connection with the 2005 ISOC program over a 12-month period.   

E. Staff Request to Order Workshops in Connection with ISOC Program Issues
78. Staff has requested that the Commission order Public Service to engage in workshops for the purpose of discussing the usefulness of the cost-benefit analysis, the methodology used to prepare that analysis, and for integrating issues that may be resolved during the course of workshop discussions into the ISOC program on a going forward basis.  In addition, Staff contends that adopting an accrual method of ISOC program accounting would simplify the annual review of the program by matching performance for a given calendar year with the credits earned for that performance.  

79. The ALJ agrees that workshops relating to the above topics could be productive.  As a result, Public Service and Staff will be ordered to engage in workshops to address, at a minimum, the issues set forth below.  

1) Examine the level of coincidence between each of the ISOC program participant’s 15-minute intergraded kW demand and system peak.

2) Evaluate the advisability and implications of applying accrual accounting to the cost recovery.

3) Evaluate the usefulness and purpose of preparing a cost-benefit analysis relating to the ISOC program and the methodology to be used in preparing such an analysis.

4) Analyze methods for optimizing the use of ISOC hours including, but not limited to, (a) an analysis of the results of the application of actual data from the last two years of operation of the ISOC program, and (b) an analysis of how to eliminate blocks of less than four hours.
5) Examine and evaluate the economic interruptions that have been called over the last two years of the ISOC program’s operation and how Energy Markets forecasting can be utilized in this process.

80. The subject workshops shall commence within 45 days of the date this recommended decision becomes administratively final and shall conclude no later than 60 days thereafter.  The parties shall submit a joint report to the Commission setting forth the results of their workshop discussions no later than 30 days after the conclusion of the workshops.   

V. CONCLUSIONS of Law 

81. Public Service’s request for recovery of amounts paid in 2005 as credits under the ISOC program are reduced by $301,227, the total amount of penalties called for by the ISOC tariff in connection with capacity interruptions.

 

82. Public Service’s request for recovery of amounts paid in 2005 as credits under the ISOC program are reduced by $42,872, the value of ISOC program benefits lost as a result of its failure to use available hours in connection with economic interruptions.

83. Public Service’s request for recovery of amounts paid in 2005 as credits under the ISOC program are reduced by $10,293, the value of certain transmission losses incurred by one ISOC program participant in 2005. 

84. Public Service’s request for recovery of amounts paid in 2005 as credits under the ISOC program are reduced by $3,839.00, the value of certain ISOC program adjustments relating to penalties called for by the ISOC tariff in connection with ISOC program termination and capacity interruption penalties.

85. Public Service is authorized to recover a total of $3,112,734 in credits paid to its ISOC customers in 2005 through the DSMCA mechanism over 12 months.

86. Public Service and Staff will engage in workshops for the purpose of addressing the ISOC program issues described above.

87. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

VI. ORDER

A. The Commission Orders That:

1. The tariff sheets filed by Public Service Company of Colorado pursuant to Advice Letter No. 1468-Electric are permanently suspended.

2. Public Service Company of Colorado shall file, on not less than ten days’ notice, tariffs consistent with this Recommended Decision; i.e., tariffs designed to correct its Demand Side Management Cost Adjustment factor for the purpose of recovering $3,112,734 in credits paid to customers in 2005 under its Interruptible Service Option Credit (ISOC) program over a 12-month period.

3. Public Service Company of Colorado and the Staff of the Commission shall, within 45 days of the date this Recommended Decision becomes administratively final, commence workshop discussions relating to the ISOC program as more particularly described in paragraphs 78 and 79 above.  The workshop discussions shall conclude no later than 60 days thereafter.  The parties shall submit a joint report to the Commission setting forth the results of their workshop discussions no later than 30 days after the conclusion of the workshops.

4. Attached hereto as Appendix A is a Compliance Index setting forth the compliance requirements contained in this Order. 

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� Public Service’s unopposed request to submit supplemental rebuttal testimony and exhibits on March 21, 2007, was granted as a preliminary matter at the April 3, 2007, hearing.


� Many of the exhibits containing the witnesses’ pre-filed testimony also contain sub-exhibits.  These sub-exhibits are identified by the witnesses' initials and are numbered consecutively.  For example, Mr. Sheesley’s direct testimony, Exhibit 1, contains six sub-exhibits, Exhibits TJS-1 through TJS-5.


� The Moscad system allowed Public Service to exercise physical control over an interruptible service customer’s load. 


� Customers have the option to “buy-through” economic interruptions by paying the actual cost of by-through energy incurred by Public Service.  See, Exhibit 4, SLP-1, page 5.


� The three involved customers were notified of the interruption by their Public Service Account Managers at various times after the attempt to provide notice via the Envoy System was made.  As a result, there were delays in when these three customers were interrupted on July 12, 2005.  This resulted in different interruption start times for each customer and in the failure to notify these customers that the initial four-hour interruption had been extended by one hour.  See, Exhibit 4, SLP-3.  


� The ISOC tariff provides that Public Service will maintain physical control over load for customers electing the ten-minute notice option for capacity interruptions.  On July 12, 2005, Public Service had the ability to interrupt this particular customer’s load through its substation breaker but did not do so.  Instead, as indicated above, it erroneously allowed the customer to continue using a portion of its facility through the interruption.  Problems relating to Public Service’s unwillingness or inability to assume physical control of this customer’s load continued into 2006.  See, Exhibit 4, SLP-6.  As a result of an increase in the number of ten-minute notice customers, Public Service has now decided to use a real-time web-based monitoring tool, the Cannon control box, to interrupt such customers.  


� With the exception of this single customer, Public Service assessed penalties against all customers who failed to interrupt after July 12, 2005.


� During 2006 Public Service used 95 percent of the total hours available to it for economic interruptions.


� The subject period starts in June 2005 since it was the first month of the ISCO program and ends in November 2005 since November credits are the last credits paid in 2005.  


� The $3,839.00 reduction from the amount of credits paid and the amount of recovery sought by Public Service results from two adjustments, one for $3,400.56 and another for $438.08.  They are described at page 19 of Mr. Sheesley’s direct testimony (Exhibit 1).


� This amount consists of the difference between the cost of avoided capacity and energy and the credits paid to ISOC participants under the ISOC program in 2005. The methodology employed by Public Service in calculating this benefit is described at pages 7 through 10 of Mr. Sheesley’s direct testimony (Exhibit 1).


� The total penalty amount shown in Exhibit 4, SLP-5 is $301,665.  However, the $438.00 penalty shown therein has already been deducted from the amount Public Service seeks to recover in this proceeding.  Therefore, the $301,665 total penalty amount must be reduced by $438.00 as well. 


� In rebutting Public Services’ contention that these problems were quickly corrected, Staff points out that they continued, at least with regard to one ISOC customer, into 2006.  In this regard, Staff notes that Public Service was slow to implement measures to keep this customer offline during a capacity interruption called on February 18, 2006.  See, Exhibit 4, SLP-6.  As a result, Staff contends that these operational mistakes were not addressed in a timely fashion and cannot be excused as non-recurring mistakes.


� In this regard, Staff points to prior representations made by Public Service in Docket No. 04S-164E that it would maximize the benefit of the ISOC program in 2005 by using virtually all available program hours.  See, Exhibits 7 and 4, page 22.


� In the absence of securing a waiver from the penalty provision in the ISOC tariff, applicable law would appear to require Public Service to assess the subject penalties.  See, Shoemaker v. Mountain States Telephone and Telegraph, 559 P.2d 721 (Colo. 1976)(public utility bound by its tariff provisions despite its negligence in the administration of such provisions) and U.S. West Communications, Inc. v. City of Longmont, 948 P.2d 509 (Colo. 1997)(filed rated doctrine prohibits regulated entity form charging rates for its services different from the rates filed with the regulatory authority).  See also, Denver & Rio Grande Western Railroad Company v. Marty, et. al., 353 P.2d 1095 (Colo. 1960).  


� The ALJ is particularly sympathetic to those ISOC customers who did not receive notice of the July 12, 2005, capacity interruption.  Obviously, the obligation to self-interrupt imposed under the ISOC program is premised on the customer’s receipt of the appropriate notice, a responsibility assumed by Public Service.


� Public Service seems to suggest that Staff acquiesced in its decision not to assess the subject penalties by failing to respond to the notice it provided in September 2005 of that decision.  See, Exhibit 4, SLP-4.  The ALJ finds no merit to that contention. 


� Notwithstanding this conclusion, if less than four hours were to remain in any one customer block in the future it would seem prudent for Public Service to extend the outage as long as a minimal benefit can be realized.


� Staff’s criticism of Public Service’s data is that it includes numerous zero usage days and also includes days in late December which, historically, is a very low usage period. As a result, Staff believes that the average data used by Public Service is artificially low.
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