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I. STATEMENT, FINDINGS, AND CONCLUSIONS

1. On April 28, 2006, the undersigned Administrative Law Judge (ALJ) issued Recommended Decision No. R06-0479 granting the Application of Crystal Valley Metropolitan District No.1 (Applicant) for cost allocation of a grade separation at the crossing of Douglas Lane and the tracks of the Union Pacific Railroad Company (Union Pacific), National Inventory Crossing No. 253-068M, at Mile Post 35.05 at Crystal Valley Parkway in Douglas County, Colorado.

2. The ALJ granted the application for cost allocation and ordered that the cost of the theoretical structure be allocated 50 percent to Applicant and 50 percent to the Union Pacific.

3. On July 7, 2006, Union Pacific filed exceptions to the Recommended Decision on several issues, including the issue of cost allocation which is relevant here.  Union Pacific argued that on the cost allocation issue, the ALJ erred by allocating the cost of the grade separation 50 percent to the Applicant and 50 percent to the Union Pacific since Applicant is primarily responsible for the need of the grade separation, and it overwhelmingly benefits from the project.

4. By Decision No. C06-1185, mailed on October 10, 2006, the Commission issued an order granting exceptions in part on the issue of cost allocation, and remanded this specific issue to the ALJ for a re-analysis of the issue of cost allocation in greater detail.
 

5. On November 17, 2006, Applicant and Union Pacific separately filed applications for rehearing, reargument, or reconsideration (RRR) of Decision No. C06-1185.

6. By Decision No. C06-1466, mailed on December 14, 2006, the Commission denied Union Pacific’s and Applicant’s applications for RRR.

7. By Decision No. R06-1390, the Parties were given an opportunity to file comments on the remand order.  Applicant filed comments.

8. Pursuant to § 40-6-109, C.R.S., this supplemental recommended decision is transmitted to the Commission.

9. The Commission has the authority to determine the cost allocation of a grade separation under the provisions of § 40-4-106(3)(b)(III), C.R.S.

In determining how much of the total expense of the separation of grades shall be paid by the railroad corporation or railroad corporations and by the state, county, municipality, or public authority in interest, consideration shall be given to the benefits, if any, which accrue from the grade separation project and the responsibility for need, if any, for such project.  The railroad corporation or railroad corporations and the state, county, municipality, or public authority in interest shall share the costs for that portion of the project which separates the grades and constructs the approaches thereto…

10. The statute requires that the public entity and the railroad share the costs of the grade separation in the proportion that each is responsible for the need of the grade separation and benefits derived to each from the construction of the grade separation.

11. Mr. Jack Baier, former staff member or the Commission, and witness in this proceeding developed a base case methodology for grade separations and a presumptive equal sharing of costs by the public entity and the railroad, which was approved by the Colorado Supreme Court in Atchison Topeka and Santa Fe Railroad Co. v. PUC, 763 P.2d 1037 (Colo. 1988).
12. The Commission adopted Mr. Baier’s base case methodology and equal sharing of the costs of the grade separation in Rule 4 Code of Colorado Regulations (CCR) 723-20-5.0 in effect at the time of the instant case.

13. The Rule states:

5.0
Cost Allocation for Grade Separations.

5.1
Upon receipt of an application for a railroad grade-separation project, meeting the criteria at subsections 3.1, 3.2, 3.3, 3.4, 3.5, and 3.6, of these rules, the Commission may allocate the costs of the right-of-way acquisition, engineering, and construction of the minimum project which separates a reasonably adequate road-way facility from a reasonably adequate railroad facility in the following way: 50 percent of the cost to be borne by the railroad corporation or railroad corporations and 50 percent of the cost to be borne by the state, county, municipality, or public authority in interest.  However, the Commission may impose a different allocation if demonstrated by substantial evidence of benefit and need.  (emphasis added) 

14. The above Rule creates a rebutable presumption that can be overcome by a party by substantial evidence that a different allocation than 50 percent is indicated.
15. In deciding the appropriate cost allocation, the Statute, and Rule forms the law that governs the cost allocation issue.

16. After determining that the grade crossing was needed
, evidence was received on the record at the hearing, from both Applicant and Union Pacific concerning the allocation of costs of the grade separation.  The ALJ determined that after applying the legal standards of the Statute and Rule, the factual evidence established that the Applicant and Union Pacific were equally responsible for the need and equally benefited from the construction of the grade separation.

17. The major reasons for deciding and ordering that the cost allocation would be 50 percent each was that both the Applicant and Union Pacific were equally responsible for the need, that both equally benefited from the construction of the grade separation, and that the Union Pacific failed to establish by substantial and credible evidence that the Union Pacific should not equally share in the cost of the grade separation.

18. The qualitative analysis of Applicant’s witness, Jack Baier was found to be credible and persuasive by the ALJ.  Mr. Baier evaluates and describes the real existing conditions at each crossing on a case by case basis.  He evaluates and balances the factors relating to the public authority’s and railroad’s responsibility for the need for the grade separation and lists the tangible benefits to the two entities as a result of the construction of the grade separation.  As indicated in the original recommended decision, 
  Mr. Baier testified at the hearing that the 50 percent cost allocation presumption of the Commission’s Rule is based on the theory that both the public and the railroad want to occupy the same physical location at the same time.  Therefore he believes that the public authority and the railroad are equally responsible for the need of the grade separation.

19. In like fashion, Mr. Baier evaluated the real benefits to the Applicant and Union Pacific resulting from the construction of the grade separation at the Douglas Lane crossing.  He testified that the public authority benefits since the public using the crossing would have greatly improved safety since the potential for train/motor vehicle accidents is eliminated.  The public also has unrestricted movement over the railroad tracks.  Additional benefits to the public include elimination of damage to vehicles, elimination of delays resulting from waiting for trains to clear the crossing, and reduced environmental impacts related to pollution from idling cars at the crossing.

20. Union Pacific benefits from the construction of the grade separation since it will eliminate tort liability predicated on motor vehicle train accidents.  Additional benefits to the Union Pacific would include the reduction of train derailments, injury to employees, eliminate damage to railroad equipment and reduced train delays.

21. Mr. Baier also testified that a very important benefit to Union Pacific resulting from the construction of the grade separation structure was that by sharing the costs of the grade separation, Union Pacific complies with the provisions of § 40-4-106(1), C.R.S., which places a duty on regulated utilities to promote and safeguard the health and safety of its employees, passengers, and the public.

22. The Union Pacific presented a quantitative analysis on the cost allocation issue.  Union Pacific’s witnesses, Lyle DeVries and Stephen Holt provided an analysis of the benefits of the grade separation that resulted in Union Pacific’s position that it should not equally share the costs of the grade separation, but rather the share should be substantially less than a 50 percent allocation to the Railroad.
23. In their analysis, Mr. DeVries and Mr. Holt used an online computer model known a GradeDec.  GradeDec is a support tool developed by the Federal Railroad Administration, the Volpe National Transportation Systems Center, and the National Cooperative Highway Research Program.  The GradeDec program forecasts “the transportation effects of highway-rail grade crossings investments and estimates the economic value of these investments.”
  The program relies on an accident prediction equation.  The GradeDec program does not assign benefits from the construction of a grade separation structure.  Using the data obtained from GradeDec, Mr. DeVries and Mr. Holt assigned benefits to the public authority and the railroad.
24. The benefits to the public were analyzed over the period of 2007 through 2025.  Using the GradeDec program, Mr. DeVries imputed several values including current and future traffic, number of highway lanes, accidents, number of trains and tracks, and current crossing warning devices.  The analysis showed that the benefits to the public with the grade separation in place included decreased accidents, decreased vehicle delays, less automobile emissions, and vehicle operating cost savings due to reduced delays.

25. Mr. Holt provided an analysis of the benefits of the grade separation to the Union Pacific.  The benefits of the grade separation were calculated for the period of 2007 through 2025.  As a result of his analysis, Mr. Holt found that the benefits of the grade separation to the Union Pacific would be cost savings relating to accidents by eliminating tort liability, and accident delays to the railroad.  Based on his analysis of railroad benefits and Mr. DeVies’ analysis of public benefits, he concluded that the public benefits are significantly greater that the benefits to the Union Pacific.

26. Mr. Holt considered responsibility of the public entity and the railroad for the need of the grade separation.  Mr. Holt belies that the need for the grade separation is caused by expanding urbanization, both residential and commercial developments, and a proposed I-25 interchange.
27. Messrs. Holt and DeVries concluded that the public authority in interest is responsible for the need of the grade separation, and that the public overwhelmingly benefits from the grade separation.  These witnesses concluded that based on their analysis of benefit and need, an equal sharing of the cost of the grade separation is inappropriate in this case.  They recommended that the Commission allocate a 5 percent cost share to the Union Pacific.

28. The undersigned ALJ rejected the analysis of Union Pacific on the allocation of cost issue primarily because Union Pacific failed to establish by substantial and credible evidence of benefit and need sufficient to overcome the presumption of an equal share of the cost of the grade separation contained in 4 CCR 723-20-5.1.  In addition the analysis of Union Pacific was rejected since the ALJ did not have confidence that the analysis was a reliable and credible method to determine allocation of costs, notwithstanding, its purported objectivity.

29. The ALJ agreed with Applicant that the GradeDec study used by Union Pacific was flawed.

30. The GradeDec program significantly relies on an accident prediction equation.  It does not assign benefits to the railroad or the public authority.  Using the computer generated accident projections, Mr. Holt assigned all of the public safety benefits to the public authority.  This subjective judgment by the Union Pacific witness in assigning all of the public safety benefits to the highway users on the public authority side results to a great degree in the untenable position of Union Pacific that the railroad’s share of the cost is only 5 percent.  The assignment to the public sector overlooks a significant reality, that is, that the railroads have a statutory duty to protect the public.
  By sharing in the cost of constructing a grade separation structure, the Union Pacific satisfies its statutory duty to protect the public.  This factor alone creates an important benefit to the Union Pacific.

31. Union Pacific’s allocation of benefits to the public authority and the railroad by using a numerical quantification of benefits analysis is improper in the opinion of Applicant’s expert witness, Jack Baier.  Mr. Baier testified at the hearing that using the accident prediction model as a basis for the allocation of cost is inappropriate since Railroad-highway grade crossing accidents are random and cannot be predicted.

32. Numerical quantification used by Union Pacific to calculate third party liability benefits was also found to be inappropriate by Mr. Baier.  Union Pacific calculated third party liability benefits by dividing estimated payouts for calendar year 2004 by the total number of Union Pacific’s at-grade crossings throughout the nation.  Mr. Baier believes that this method is speculative and unreliable since at–grade crossing accidents are unpredictable, complex, and vary in severity.

33. Union Pacific’s method of assigning benefits to the public authority and assigning avoided third party liability benefits to the railroad is inconsistent.  Applicant in its brief in response to the Union Pacific” exceptions of the original recommended decision
 points out that the methodology used by Union Pacific to assign highway user benefits to the Public Authority was the use an accident prediction model, while the method used to assign avoided third party liability benefits to the railroad was division of the estimated number of Union Pacific’s third party payments in 2004 by the total number of at-grade crossings on the Union Pacific’s nationwide system.

34. Having reviewed the evidence of record in this case, it is concluded that the cost allocation for both Applicant and Union Pacific should be 50 percent each.

35. It is recommended pursuant to § 40-6-109(2), C.R.S. that the Commission enter the following order.

II. ORDER

A. The Commission Orders That:
1. The Cost of the grade separation structure is allocated 50 percent to Crystal Valley Metropolitan District No. 1 and 50 percent to the Union Pacific Railroad Company.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.
3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� The Commission in its Order denying RRR, Decision No. C06-1466, mailed on December 14, 2006, made it clear that the additional analysis of the cost allocation issue be based on the existing record.


� The equal sharing of costs continues in the Commission’s current rule, 4 CCR 723-7-7207, effective April 1, 2006.


� Decision No. R05-1104, mailed on September 13, 2005. 


� Paragraph No. 30, page 7 of Decision No. R06-0479. 


� Hearings exhibit No. 50, pages 6 and 7 of DeVries direct testimony.


� Section 40-4-106, C.R.S.


� Page 27 of Applicant’s Response
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