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I. STATEMENT  
1. On December 20, 2006, Levtzow LLC, doing business as Mountain Limo, (Mountain Limo), filed for an order of the Commission authorizing an extension of operations under Certificate of Public Convenience and Necessity PUC No. 47426 (Mountain Limo Application).  Mountain Limo seeks authority to extend operations to as a common carrier of passengers and their baggage in call-and-demand limousine service between all points within a ten-mile radius of the San Miguel County Courthouse in Telluride, Colorado, on the one hand, and all points within a ten-mile radius of the Montrose Regional Airport, 2100 Airport Road, Montrose, Colorado on the other hand.  The Mountain Limo Application commenced Docket No. 06A-664CP-EXT.  San Miguel Mountain Ventures, LLC doing business as Telluride Express &/or Chauffeured Express (Telluride Express) intervened of right in Docket No. 06A-664CP-EXT and opposes the granting of the Mountain Limo Application.  The hearing in this proceeding is scheduled for July 17, 2007.
2. On February 16, 2007, Pattie Jo Braden, doing business as Montrose Transit Authority (Montrose Transit), filed for an order of the Commission authorizing an extension of operations under Certificate of Public Convenience and Necessity PUC No. 55750. (Montrose Transit Application).  Montrose Transit seeks to remove the existing restriction that reads:  “Restricted against picking up or delivering any passengers to within a 20-mile radius of the U.S. Post Office located in the Town of Telluride, Colorado.  If approved, Certificate of Public Convenience and Necessity PUC No. 55750 would authorize transportation of passengers and their baggage in taxi service as described in the Commission’s notice of the application. Telluride Express intervened of right in Docket No. 07A-052CP-EXT and opposes the granting of the Montrose Transit Application. The hearing in this proceeding is scheduled for June 6, 2007.

3. On April 9, 2007, Telluride Express filed the Motion of Intervenor, San Miguel Mountain Ventures, LLC d/b/a Telluride Express &/or Chauffeured Express to Consolidate the Applications and for Other Relief (Motion to Consolidate).  That motion requests consolidation of Dockets Nos. 06A-664CP-EXT and 07A-052CP-EXT and was filed in both proceedings.  

4. The time for filing a response to the Motion to Consolidate has expired.  Review of the Commission’s files reveals that no response was filed in either case.  Thus the Motion to Consolidate is unopposed.  

5. In the Motion to Consolidate, Telluride Express contends that these dockets should be consolidated under the Ashbacker doctrine, Ashbacker Radio Corporation v. Federal Communications Commission, 326 U.S. 327, 66 S.Ct. 148, 90 L.Ed. 108 (1945), because they request call and demand authority in a geographic area that is, at least in part, common to each.
6. Telluride Express also argues that the dockets should also be consolidated pursuant to Rule 1402 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 because they have similar issues and will both be decided under the doctrine of regulated monopoly.  

7. Rule 1402 provides that proceedings may be consolidated “where the issues are substantially similar and the rights of the parties will not be prejudiced.”  Rule 1402, 4 CCR 723-1.  Granting a motion to consolidate is discretionary.  

8. The foundation of the Ashbacker doctrine is to ensure that two bona fide applicants seeking mutually exclusive authority are both provided a fair opportunity for hearing.  The Ashbacker doctrine has no applicability here because call and demand limousine service varies substantially and materially from taxi service.
  See, Rule 6201 of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-1, and incorporated definitions therein.  Therefore, the Commission can separately decide each application on its merits because they are not mutually exclusive.  The Motion to Consolidate fails to demonstrate that granting one application will effectively preclude the granting of the other application,
 and the ALJ can discern no such preclusive effect.  

9. Consolidating these two proceedings would unduly complicate them because each application seeks authority to provide different services.  Further potential confusion for the applicants could arise from consolidating a hearing for two distinct types of service.  Currently, each applicant is not a party to the other applicant’s proceeding.  Consolidation would also require each applicant to participate in a more complex proceeding involving service in which it has no interest.  Finally, litigation expenses could increase for both applicants.  

10. In light of the potential confusion and dissimilar issues, the Motion to Consolidate does not establish that the issues in these two dockets are sufficiently similar to support consolidation under Rule 1402. 

11. Although the proceedings will not be consolidated, efficiencies can be gained by scheduling both hearings to be heard on consecutive days.  The ALJ notes that counsel for Telluride Express is not available on the date originally selected for hearing by the Commission in Docket No. 07A-052CP-EXT.  As part of the requested consolidation, Telluride Express’ counsel also indicates unavailability July 16-19, 2007 based upon the hearing scheduled in Docket No. 06A-664CP-EXT.  In light of the fact that the undersigned ALJ will conduct both hearings, it seems counsel cannot have any more of an insurmountable scheduling conflict than does the ALJ.  Also, as noted before, Montrose Transit provided no response to Telluride Express’ motion or notice of unavailable dates.  Therefore the hearing will be rescheduled in Docket No. 07A-052CP-EXT to resolve the scheduling conflict and to gain administrative efficiency in the hearing of both dockets.
II. ORDER 

A. It Is Ordered That:  

1. The Motion of Intervenor, San Miguel Mountain Ventures, LLC d/b/a Telluride Express &/or Chauffeured Express to Consolidate the Applications and for Other Relief filed by Telluride Express Taxi, Inc., in Dockets Nos. 06A-664CP-EXT and 07A-052CP-EXT is denied.
2. The current procedural schedule in Docket No. 07A-052CP-EXT for parties to file their respective list of witnesses and copies of exhibits is vacated.

3. The hearing scheduled in Docket No. 07A-052CP-EXT on June 6, 2007, is vacated.
4. The hearing in Docket No. 07A-052CP-EXT shall be conducted at the following date, time, and place:  

DATE:

July 18, 2007  

TIME:

10:00 a.m.  

PLACE:
Montrose County Commissioner’s Conference Room
161 S. Townsend
Montrose, CO 81401
5. On or before May 17, 2007, Pattie Jo Braden, doing business as Montrose Transit Authority (Montrose Transit), shall file and serve its list of witnesses and copies of its exhibits in Docket No. 07A-052CP-EXT.

6. On or before June 17, 2007, Telluride Express shall file and serve its list of witnesses and copies of its exhibits in Docket No. 07A-052CP-EXT.

7. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



G. HARRIS ADAMS
________________________________

Administrative Law Judge
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�  The Commission has adopted the principles enunciated in Ashbacker.  See Decision No. C96-594 at ¶ 3.  


�  This is the essential test in Ashbacker.  
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