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I.  STATEMENT
1. On January 2, 2007, Vail Summit Resorts Inc. doing business as Keystone Resort Inc. (Keystone Resort) filed an application for permanent authority to extend operations under Contract Carrier Permit No. B-9862 to include the transportation of passengers and their baggage between all points located within a five-mile radius of the intersection of U. S. Highway 6 and West Keystone Road, in Summit County, Colorado.  This application is restricted to providing transportation services for: (1) Bill Dysart, Robert Rhodes & Ed Nielsen; (2) Maria Lowrance; (3) Eric Wasowicz; (4) Warren Scott Nix; (5) Michael J. Nielsen & Alice V. Roberts; (6) Michael D. Orth; (7) Marsha & Stanley Stein; (8) Dave Allen; (9) Eric Beshore; (10) Oro Grande Lodge; and (11) Key Condo Association.
2. The Commission noticed this application to all interested persons, firms, and corporations pursuant to § 40-6-108(2), C.R.S., on January 8, 2007.

3. Mr. Craig S. Suwinski (Suwinski) filed a Motion to Intervene by Permission on February 8, 2007.  Suwinski initially describes Applicant’s authorities with overlapping geographic territories.  If permitted to intervene, Suwinski would present evidence attempting to demonstrate that the proposed contract service is, in fact, discriminatory monopoly common carriage.  Contending that Applicant provides the only transportation service in Keystone, Suwinski contends that he will be directly and substantially affected financially by the granting of the application and Applicant's continued refusal to provide transportation under the same terms to him.  Despite repeated requests, Suwinski states that he has been denied transportation under the identical terms of the pending application even though his property is across the street from a prior contracted customer of Applicant.  He further contends that the lack of available transportation has a direct financial impact on his ability to earn income from the rental of his Keystone property and that his needs are identical to those of customers described in the Application.   The remainder of Suwinski’s arguments do not merit further discussion as being  without merit, beyond the scope necessary to determine the motion, or beyond the jurisdiction of the Commission.
4. Keystone Resort filed a Motion to Strike Suwinski’s Motion to Intervene by Permission on February 13, 2007.  Keystone Resort contends that Suwinski does not have standing to intervene in the within application and contends that Rule 1401(e) is the only intervention standard applicable to transportation carrier proceedings.  Because Suwinski fails to meet the criteria specified in Rule 1401(e), Keystone Resort contends the motion should be stricken.
5. Keystone Resort goes on to dispute that Suwinski met the standard to intervene set out in Rule 1401(c). Keystone Resort contends that Suwinski’s expressed interests are merely subjective and not directly or substantially affected by this proceeding.  He will neither use nor pay for the contract carrier services at issue herein.
6. Suwinski filed his Reply To Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc.’s Motion To Strike Suwinski’s Motion to Intervention[sic] by Permission on February 27, 2007.  Suwinski provides further argument, responds to Keystone Resort’s response and makes several offers of proof regarding various matters raised in the request for permissive intervention.  Some of the statements and assertions are beyond the scope necessary for determination of the request for intervention.  If intervention is denied, Suwinski requests that the interim order be certified for immediate appeal to the Commission.
7. Vail Summit Resorts Inc. doing business as Keystone Resort Inc.’s Motion to Strike Portions of Suwinski’s “Reply” to Motion to Strike Intervention and Request to Shorten Response Time was filed on March 2, 2007.  Keystone Resort seeks to strike Suwinski’s offers of proof and the paragraphs referring to them as being premature, beyond the scope of the motion to strike Suwinski’s request for permissive intervention, and beyond the scope of this proceeding.  Based thereupon, it is requested that they be stricken.
8. Suwinski filed his Reply to Vail Summit Resorts Inc. doing business as Keystone Resort Inc.’s Motion to Strike Portions of Suwinski’s “Reply” to Motion to Strike Intervention and Request to Shorten Response Timeon March 9, 2007.  Suwinski offers further argument and contends that the proffered offers of proof are appropriate and that, in any event, might be considered as attachments further supporting the requested relief.
9. By Decision No. C07-0206, the Commission referred this matter to an Administrative Law Judge (ALJ) and included a specific request that the ALJ be comprehensive and detailed in his analysis regarding the intervention of Mr. Suwinski and the motion to strike his intervention filed by Keystone.  
A. Motion to Strike Portions of Reply
10. Rule 1401 encourages and requires Suwinski to disclose grounds relied upon for intervention, including the specific interest that justifies intervention and the nature and quantity of evidence (if known), that will be presented if intervention is granted.  However, these matters should be raised in the request for intervention, rather than in response to the motion challenging Suwinski’s standing to intervene.  As to the offers of proof, there has been no evidence offered for, or denied, admission in evidentiary hearing.  Thus, offers of proof under the rules of evidence are premature.  See Rule 103 of the Colorado Rules of Evidence.

11. Secondly, Keystone Resort requests that the offers of proof be stricken as being beyond the scope of the motion to strike the request for permissive intervention.  A review of the offers of proof shows that they go beyond the scope of Suwinski’s standing to permissively intervene to the merits of the docket (at least substantially).  Thus, the ALJ agrees that the offers of proof are inappropriate in the instant context.  They will be stricken from the reply without prejudice to their introduction at the evidentiary hearing.
B. Background
12. This Application represents the sixth time the Commission has considered nearly identical issues.  The first four proceedings were summarized in Decision No. R06-1301:

Keystone originally applied to provide service as a contract carrier within the geographic area encompassed by the Contract Carrier Authority on October 27, 2004, in Docket No. 04A-554BP-Ext.  On June 22, 2005, the ALJ assigned to that case denied the application.  See, Decision No. R05-0774.  Among other things, the ALJ found that the service proposed by Keystone was not in the nature of contract carriage and, instead, constituted common carriage.  The Commission subsequently upheld the ALJ’s recommended decision.  See, Decision Nos. C05-1103 (issued September 20, 2005) and C05-1341 (issued November 14, 2005).

During the time Docket No. 04A-554BP-Ext. was pending, Keystone filed three additional applications to provide service as a contract carrier within the involved geographic area.  The first application, filed in Docket No. 04A-646BP-Ext. on December 20, 2004, sought authority to provide contract carrier services for 18 contracting parties.  It was granted on March 3, 2005.  See, Decision No. R05-0263.  The second application, filed in Docket No. 05A-035BP-Ext., on January 19, 2005, sought to extend the Contract Carrier Authority by adding an additional 31 contracting parties.  It was granted on an uncontested basis on May 17, 2005, thereby increasing to 51 the number of contracting parties to be served under the Contract Carrier Authority.  See, Decision No. R05-0586.

Keystone’s third application to extend the Contract Carrier Authority was filed in Docket No. 05A-452BP-Ext. on October 26, 2005.  It again sought to extend the Contract Carrier Authority by adding 40 additional contracting parties.
  It was granted, again on an uncontested basis, on December 29, 2005.  See, Decision No. C05-1482.  This increased to 88 the number of contracting parties that Keystone could serve under the Contract Carrier Authority.  In granting the application the Commission expressed concern as to whether the proposed service was common as opposed to contract carriage.  However, it concluded that Keystone’s proposal to implement a “properly enforced” pass system for its contracting parties ‘…demonstrated a distinguished and specialized character of the proposed service, and sufficiently differentiated the service from common carrier service.’  See, Decision Nos. C05-1340 and C05-1482, ¶ I.A.10.

Decision No. R06-1301 at 6-7.
13. Docket No. 06A-155BP-Extension was the fifth application to extend its contract carrier authority.  By Decision No. C06-1444, the Commission granted the application, adding another 24 contracting parties thereby increasing to 112 the number of parties to be served by Keystone under its contract carrier authority.

14. In Docket No. 07A-003BP-Extension, an application has been filed to further extend its contract carrier authority.  If the application is granted, another 11 contracting parties will be added.  Thus, the number of parties to be served by Keystone under the contract carrier authority will increase to 123.
15. Mr. Suwinski has participated as an intervenor in three of these proceedings, but was denied intervention in two of them.
C. Analysis

16. Rule 1401 sets for the Commission’s rule regarding intervention:
(a) Except as provided by paragraph (d) of this rule, any person may file a notice of intervention as of right or a motion to permissively intervene within 30 days of notice of any docketed proceeding, unless the Commission's notice or a specific rule or statute provides otherwise. The Commission shall not enter a final decision in any docketed proceeding before the intervention period has expired. The Commission may, for good cause shown, allow late intervention, subject to reasonable procedural requirements….

(c) A motion to permissively intervene shall state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted. For purposes of this rule, the motion must demonstrate that the subject docket may affect the pecuniary or other tangible interests of the movant (or those it may represent) directly or substantially; subjective interest in a docket is not a sufficient basis to intervene….

(e) In transportation carrier application proceedings:


(I) A notice of intervention as of right shall include a copy of the motor vehicle carrier's letter of authority, shall show that the motor vehicle carrier's authority is in good standing, shall identify the specific parts of that authority which are in conflict with the application, and shall explain the consequences to the motor vehicle carrier and the public interest if the application is granted.


(II) A motor vehicle carrier holding either temporary or suspended authority in conflict with the authority sought in the application shall not have standing to intervene as of right, but may file a motion to permissively intervene.


(III) A person filing a notice of intervention as of right or motion to permissively intervene in temporary authority application proceedings shall, if applicable, include a description of the services the intervenor is ready, willing, and able to provide, or has provided, to the persons or class of persons supporting the application.


(IV) An intervention, whether permissive or as of right, in temporary authority application proceedings shall not constitute an intervention in a corresponding permanent authority application proceedings, unless the intervention explicitly so states.


(V) For purposes of this paragraph, "motor vehicle carrier" means "motor vehicle carrier" as defined in § 40-10-101(4), C.R.S.
17. Clearly the within application is a transportation carrier application; however, Rule 1401(e) does not apply to Suwinski’s pending request for permissive intervention because he is not a motor vehicle carrier and the application does not seek temporary authority.  The ALJ rejects Keystone Resort’s contention that intervention is solely appropriate pursuant to Rule 1401(e).  Reviewing the remainder of the rule, the ALJ does not find the context to exclude applicability of general provisions from transportation application proceedings.  Thus, the matter will be decided based upon Rule 1401(c) that applies to intervention in all Commission proceedings.  
18. Principally, it must be recognized that permissive intervention is discretionary.  

19. In the historical dockets referenced above, only Decision No. R06-0599-I summarized interpreted of Rule 1401 as currently in effect:
Rule 4 CCR 723-1401(c) allows the Commission to authorize permissive intervention to one who can demonstrate that the proceeding for which intervention is sought may directly or substantially affect his or her pecuniary or other tangible interests.  The rule specifically provides that a subjective interest in the proceeding does not provide a sufficient basis to intervene.  This is to be contrasted with the Commission’s prior, more relaxed, standards for permissive intervention which merely required a showing of a “substantial interest” in the subject matter of the proceeding.  See, 4 CCR 723-1-64(b)(1).

Decision No. R06-0599-I.
20. Suwinski argues that he is similarly situated to Keystone Resort’s current and proposed contract customers and that proposed (and existing) services are effectively common carriage services.  Because common carriage services are being provided as if they were contract services, extending contract authority perpetuates undue discrimination.  As a result of such discriminatory treatment, Suwinski suffers financial harm in the rental of his property.
21. The Application seeks to extend contract carrier operations as follows: “Scheduled and call-and-demand service between all points in Keystone, Colorado defined as all points within a five (5) mile radios of the intersection of U.S. Highway 6 and West Keystone Road, Summit County, Colorado, as set forth on the map attached hereto and incorporated herein.”  Application at 3.
22. It is also acknowledged that “Keystone Resort, Inc. also holds CPCN PUC No. 20195, which provides authority to transport passengers within the same area. However, the services provided under CPCN PUC No. 20195 do not overlap with those proposed herein.”  By Decision C04-1383, the Commission granted an extension of operations to CPCN PUC No. 20195 to include the transportation of passengers and their baggage, in scheduled and call-and-demand limousine service between all points located within a five-mile radius of the intersection of U. S. Highway 6 and West Keystone Road, in Summit County, Colorado.
23. “No permit nor any extension or enlargement of an existing permit shall be granted by the commission if in its judgment the proposed operation of any such contract carrier will impair the efficient public service of any authorized motor vehicle common carrier then adequately serving the same territory over the same general highway route.”  C.R.S. § 40-11-103

24.  “Every contract carrier is forbidden, by discrimination or unfair competition, to destroy or impair the service or business of any motor vehicle common carrier of persons or the integrity of the state's regulation of any such service or business; and to that end, the commission is vested with power and it is its duty to prescribe minimum rates, fares, and charges to be collected by contract carriers of persons when competing with duly authorized motor vehicle common carriers of persons, which rates, fares, and charges shall not be less than the rates prescribed for motor vehicle common carriers of persons for substantially the same or similar service.”  C.R.S. § 40-11-105
25. The argument that the facts and circumstances of contract carriage have effectively evolved into common carriage is appropriately raised in a docket to expand the scope of contract authority.  See, C.R.S. §§ 40-11-103, 40-11-105.  The issue was recently addressed in a similar extension proceeding.  See, Decision No. R06-1301, Docket No. 06A-155BP-EXTENSION.  Further, the Interstate Commerce Commission (ICC) announced the basis upon which applications for contract carrier authority would be decided under the analogous federal inquiry through Ex. Parte No. MC-119, ICC Policy Statement Regarding the "Rule of Eight" in Contract Carrier Applications.  

26. Generally, it is in the interest of common carriers to protect their interests from destructive competition or impairment effectively alleged by Suwinski.  However, in this instance, Keystone Resorts is the owner of the CPCN potentially impacted.  Thus, Keystone Resorts would only practically consider its “net” interest between the two authorities, resulting in exclusion of Suwinski’s unique interest in alleged discriminatory common carriage service. 
27. Aside from Keystone Resorts, Suwinski has the most direct pecuniary interest in the determination of services proposed to be offered.  Suwinski contends that Keystone’s proposed service is unlawful discriminatory common carriage service.  If Suwinski prevails in his arguments, the Commission can not, and should not, allow expansion of common carrier service under contract authority.  To do so would directly result in a denial of service and a direct loss of income from the rental of Suwinski’s Keystone property. 
28. Under the circumstances present, Suwinski’s interest is sufficient under Rule 1401(c) to justify permissive intervention.  In absence of granting Suwinski’s intervention, there is no other party in interest aligned or representing his concerns appropriately raised in this application.  Repetitive extensions of contract authority may otherwise allow Keystone Resort to avoid consideration of Suwinski’s demand for service.  Suwinski’s contention should be heard.  It is in the public interest that the nature of the proposed services is considered based upon the best available record and that the interests of the affected traveling public are heard despite Keystone Resort’s control of CPCN PUC No. 20195.

29. In light of the proximity to the originally-scheduled hearing date, the ALJ will vacate the hearing sua sponte.  Rather, a prehearing conference will be conducted at such time to identify issues, schedule a hearing, address procedural matters, and address any other matters raised by the parties.  The provisions of Rule 1409 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 will govern this prehearing conference.  
II. ORDER
A. It Is Ordered That:  
1. Vail Summit Resorts Inc. doing business as Keystone Resort Inc.’s (Keystone Resort) Request to Shorten Response Time to the Motion to Strike Portions of Suwinski’s “Reply” to Motion to Strike Intervention, filed on March 2, 2007, is denied as moot.  
2. Keystone Resort’s Motion to Strike Portions of Suwinski’s “Reply” to Motion to Strike Intervention, filed on March 2, 2007, is granted.  The offers of proof and references thereto in such reply are stricken.  These matters are stricken without prejudice to their future introduction in an evidentiary proceeding.
3. Mr. Craig S. Suwinski’s (Suwinski) Motion to Intervene by Permission, filed on February 8, 2007, is granted.  

4. Keystone Resort’s Motion to Strike Suwinski’s Motion to Intervene by Permission, filed on February 13, 2007, is denied.

5. The hearing scheduled to commence in this docket no May 15, 2007 is vacated.
6. A prehearing conference in this docket is scheduled as follows:  

DATE:
May 15, 2007
TIME:
9:00 a.m.
PLACE:
Commission Hearing Room

1560 Broadway, Suite 250

Denver, Colorado
7. This Order is effective immediately.
	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� The contracting parties encompassed by this application included 40 of the 46 contracting parties encompassed by Keystone’s first contract carrier application filed in Docket No. 04A-554BP-Ext.
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