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I. STATEMENT

1. On February 1, 2007, Thomas Barenberg (Complainant) filed a complaint against Louviers Mutual Service Company (Respondent). Complainant requests that the Commission accept jurisdiction over the Respondent, that it declare Respondent is subject to the jurisdiction of the Commission, and that it rule after hearing, that the tap fees and charges assessed to Complainant are void and invalid.

2. On February 22, 2007, Respondent filed a Verified Motion to Dismiss.

3. On March 15, 2007, Complainant filed a Response to Motion to Dismiss, requesting that the motion be denied.

4. In its motion to dismiss, Respondent argues that the Commission does not have jurisdiction to entertain the complaint, and requests that the Commission award Respondent attorney’s fees and costs in preparation of its motion to dismiss. 

5. Respondent states that it is a non-profit corporation that was organized to serve property owners located within the Louviers Subdivision (Louviers), in unincorporated Douglas County. Respondent is controlled by member property owners located in Louviers.  It has a board of directors elected by the members. Membership is limited to property owners in Louviers.    

6. Respondent argues that it is not a public utility as defined by § 40-1-103(1)(a), C.R.S. Rather, it is an entity that exists solely to serve its member property owners. Respondent states that it does not serve or hold out to serve the public, and it is not affected with a public interest. Since it is not a public utility as defined by the statute and under Colorado case law, the Commission does not have jurisdiction.

7. In addition, Respondent asserts that the issue of whether this Commission has jurisdiction over Respondent has been determined by the Douglas County District Court.  Respondent states that in an action filed in the Court, the District Court granted Respondent’s motion for summary judgment in an order issued on May 25, 2006
 and ruled that Respondent was not subject to the jurisdiction of the Colorado Public Utilities Commission.     
8. Finally, Respondent argues that there is no need for the Commission’s jurisdiction.  Respondent states that it is owned and operated by its members.  It is a non-profit entity that provides water service only to member property owners in Louviers.  As such, Respondent is similar to a cooperative or a municipal water system that is exempt from regulation by the Commission.

9. In Complainant’s response to the motion to dismiss, Complainant argues that Respondent is a public utility within the definition of § 40-1-103(1)(a), C.R.S.  Complainant believes that under the statute, and the test established by the Colorado Supreme Court in the case of Board of County Commissioners v. Denver Board of Water Commissioners, 718 P.2d 235 (Colo. 1986), Respondent is a public utility. 

10. In addition, Complainant asserts that the Commission in several recent dockets ruled that water providers that are structured similarly to Respondent are public utilities, subject to the Commission’s jurisdiction.

11. Complainant argues that notwithstanding the ruling by the District Court, the Colorado Public Utilities Commission is the proper forum to make the initial determination as to whether a water provider is a public utility.  In addition, Complainant states that the order of the District Court is not a final ruling since the Court stayed further proceedings in the case before the Court for Complainant to bring the matter before the Commission.  Thus, Complainant argues that the District Court’s Ruling is not res judicata on the issue of public utility status.     

II. FINDINGS AND CONCLUSIONS

12. The legal basis for a determination of public utility status of an entity providing water service to the public, as well as entities providing services such as electricity to the public, has been established by the Colorado Supreme Court in Denver Board of Water Commissioners, supra, and in a subsequent case, Powell v. Colorado PUC, 956 P.2d 608, 614 (Colo. 1998).  These cases held that the common law test in City of Englewood v. City and County of Denver, 123 Colo. 290, , 229 P. 2d 667(1951) and subsequent cases was no longer the test in Colorado. The Court ruled that the City of Englewood, supra test was replaced by a constitutional and statutory test.

13. Thus the common law test for determining public utility status, that is, a holding out of a water company to serve all members of the public indiscriminately and that the public has a right to demand service, no longer is the test in Colorado.

14. Although Respondent acknowledges that the constitutional and statutory test is the operative test, it attempts to distinguish the instant case from the Denver Board of Water Commissioners, supra.

15. As indicated by Complainant in his Response, this Commission has determined the public utility status of small water companies, applying the test established in Denver Board of Water Commissioners, supra.
 

16. The ruling of the Douglas County District Court in Case No. 05CV1445 concerning the public utility status of Respondent, submitted as Exhibit No.1 to Respondent’s Motion to Dismiss, does not appear to be a final order. Complainant on page 9 of Complainant’s Response states:

…Judge King’s order was not final and by agreement of the parties the Court stayed further proceedings in the case for Mr. Barenberg to bring the issue before the Commission 

17. Thus the ruling of the District Court does not appear to be res judicata, foreclosing a determination by this Commission on the public utility status of Respondent.

18. The Motion to Dismiss the Complaint for lack of jurisdiction will be denied.

III. ORDER

A. It Is Ordered That:
1. The Motion to Dismiss filed by Louviers Mutual Service Company is denied.

2. The request of Louviers Mutual Service Company for attorney’s fees and costs is denied.

3. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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� Order of the Douglas County District Court, attached as Exhibit No. 1 to Respondent’s Motion to Dismiss.


�     Lysaght et.al. v. Dallas Creek Water Company, Decision No. R05-0400 (April 5, 2005); Durango West Metropolitan District No. 1 v. Lake Durango Water Company, R96-631 (June 25, 1996).
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