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I. STATEMENT
1. On October 31, 2006, the Colorado Department of Transportation (CDOT), with concurrence from the City of Alamosa (the City) and the San Luis and Rio Grande Railway Company (SLRG), filed an Application requesting authority to install new LED flashing light signals with automatic gate arms, bells, constant warning time circuitry, new control cabins, ten foot medians, new concrete crossing surfaces and interconnection to the traffic signals on both the new eastbound and westbound U.S. 160 at the crossings of the SLRG with U.S. 285, United States Department of Transportation (DOT) Crossing Inventory No. 253850N, Ross Street, DOT Crossing Inventory No. 253499E, and State Street, DOT Crossing Inventory No. 253498X, and to close the crossing of SLRG with Hunt Street, DOT Crossing Inventory No. 253497R in Alamosa, Colorado and which is located at SLRG Mile Post No. 251.65.
  Applicant did not file testimony (or a detailed summary of testimony) and exhibits in support of the Application.  This filing commenced this proceeding.  
2. CDOT waived the time limits set forth in § 40-6-109.5(1) and (2), Colorado Revised Statutes, for this application. See, ¶ 16 of the Application.  

3. The Commission gave notice of this application to all interested parties, including adjacent property owners in accordance with § 40-6-108(2), C.R.S.  The Notice was mailed November 2, 2006.

4. On November 7, 2006, CDOT’s attorney filed an Entry of Appearance.

5. On November 20, 2006, the Commission received a letter from the City of Alamosa to make the Commission aware of its concern with the closing of Hunt Street.

6. On November 27, 2006, CDOT filed an amended application amending specific paragraphs in the original application.

7. On November 29, 2006, the Commission received a letter from the Community Organization of South Alamosa (COSA) protesting the closing of Hunt Street.

8. By Decision No. C06-1464, the Commission deemed the Application complete as of December 14, 2006.  Decision No. C06-1464 at ¶ 8.  The Commission also partially granted the Application and referred the issue of the proposed closure of Hunt Street, and any issues associated with the proposed closure, to an administrative law judge for determination of the merits.  Decision No. C06-1464.
9. To better understand the use of the crossing at Hunt Street, the Administrative Law Judge (ALJ) informed all interested persons of questions regarding the Application and scheduled public and evidentiary hearings to be held in Alamosa, Colorado.  See Decision No. R07-0055-I.
10.  On March 6, 2007, a public hearing was held at the Alamosa County Service, Conference Room, 8900 Independence Way, Alamosa, Colorado.  The purpose of the public comment hearings is for concerned citizens to provide comment to the Commission regarding the proposed closure of Hunt Street.  

11. At the assigned place and time, the undersigned ALJ called the matter for hearing.  During the course of the hearing, CDOT sponsored the testimony of Don Sjaastad, Kevin Walters, Paul Scherner, Michael McVaugh, Hayne Hutchinson, Donald R. Chapman, John Michalke, Theodore Joe Andersen, Jason Lovato, and Hugh Michael McConville.  Exhibits 1 through 3 were identified, offered, and admitted into evidence. 

12. Pursuant to § 40-6-109, C.R.S., the record and exhibits of the proceeding, and a recommended decision are transmitted to the Commission. 

II. FINDINGS, ANALYSIS, AND CONCLUSTIONS 

13. The Commission has personal jurisdiction over the Applicant. The Commission has subject matter jurisdiction to act on applications to abolish railroad crossings and establish the standard to be applied to such applications.  Subsections 40-4-106(1),
 40-4-106(2),
 and 40-4-106(3)(a),
 C.R.S., Hassler and Bates Company v. Public Utilities Commission, 168 Colo. 183, 451 P.2d 280 (1969) (interpreting predecessor statutes with substantially identical language to current statutes).  
14. In this proceeding, the Commission must determine whether abolishing (i.e. closing) the Hunt Street crossing will promote public health and safety; and, if so, are there just and reasonable conditions and terms which the Commission ought to attach to the closing?
15. “The Commission's decision is of necessity predictive because it deals with prevention of accidents and promotion of public safety when the crossing is abolished in the future.  Needless to say, no one predicts the future with absolute certainty and accuracy.  Rather, one makes the best judgment one can based on the data available.  This is the Commission's charge and responsibility in a case such as the one presented in this proceeding.”  Decision No. R06-1266.
16. Applicant bears the burden of proof and must establish by a preponderance of the evidence that the Hunt Street crossing should be abolished.
  Section 13-25-127(1), C.R.S.; Rule 4 Code of Colorado Regulations (CCR) 723-1-1500.  

17. By Decision No. C06-1464, the Commission made the following findings in this docket:

9.
The Commission gave notice to all interested parties, including the adjacent property owners.  No intervention was received opposing the construction of crossing improvements at U.S. 285, Ross Street, or State Street.  However, two letters expressing concern and protesting the closing of Hunt Street were filed.

10.
CDOT is currently undertaking a project to change U.S. 160 from a two-way roadway to a pair of one-way roadways.  The existing U.S. 160 will become the westbound one-way roadway for U.S. 160, and the existing 6th Street will become the new eastbound one-way roadway for U.S. 160.  The close proximity of 6th Street to the subject crossings necessitates the proposed crossing changes under 23 Code of Federal Regulations 646.214 (b)(2).  Ross Street, State Street and Hunt Street are all City of Alamosa Streets….
13.
CDOT states the estimated costs for the entire U.S. 160 project are $13.5 million.  The estimated cost for the crossing improvements on U.S. 285, Ross Street and State Street is $1,375,560.  Federal Section 130 funds will pay for 100% of eligible costs and CDOT funds will pay for non-participating and indirect costs.  CDOT requests to late-file copies of the finalized construction and maintenance contracts.

Decision No. C06-1464 at 3-4.

18. Several CDOT witness’ testified about the proposed closure of the Hunt Street crossing, including the context of the entire corridor project.

19. Don Sjaastad, a Registered Professional Engineer in the State of Colorado, is the resident engineer for the CDOT Office of Engineering in Alamosa.  He is in charge of the department that develops plans and oversees construction projects for CDOT. 
20. Kevin Walters, the Region 5 Utilities Engineer for CDOT, is responsible for any utility coordination work on highway projects, traffic projects, and maintenance projects.  He oversees any of the construction operations for utility relocation work.  In addition, he is responsible for the railroad construction of the lights and gates.  Region 5 includes the City of Alamosa. 

21. Paul Scherner is a Senior Traffic Engineer for URS Corporation.  He is a Registered Professional Engineer in the State of Colorado and was the project traffic engineer for the U.S. 160 corridor project as a consultant to CDOT.  Mr. Scherner coordinated all of the traffic signals and design.

22. Michael McVaugh, a Registered Professional Engineer in Colorado, is the Traffic and Safety Engineer for the CDOT Region 5 Traffic Unit.  He heads the section for the traffic and safety unit that oversees all access permits, utility permits, outside of construction projects, all traffic signal work, all sign and stripings, and general highway operations relating to signing striping and traffic signals.  

23. The primary goal of CDOT’s corridor project is to improve mobility in the City of Alamosa.  Mainly, the project will address the automobile congestion on Main Street (specifically the intersection of U.S. 160 and U.S. 285).  Generally, two two-way streets will be modified to one-way streets with traffic flowing in opposite directions.  Eastbound traffic on U.S. 160 will be diverted to 6th Street via a spur.  Main Street will carry westbound traffic.  Seven new traffic signals will be installed that will be equipped with Opticom™ fire preemption units.
  Currently, there are traffic signals at the intersection of West Street and Main Street (also known as U.S. 285 and Main Street), State and Main, Denver Street and Main Street, and San Juan and Main Street.  As part of the project, the signal at San Juan and Main Street will be eliminated and moved to Ross Street and Main Street.  The signals at State and Main, and Denver Street and Main Street, will be replaced with an updated signals.  Once completed, all of the signals will be interconnected, timed in conjunction with each other, and have the Opticom™ fire preemption units. The new systems will allow traffic to be more evenly distributed thorough the entire section of town.
24. The traffic signals will be preempted when a train approaches any of the State Street, Ross Street, or U.S. 285 crossings. The constant warning time track circuit will indicate the speed of an approaching train to the railroad controller.  The controller then signals traffic signals in proximity to the crossing appropriately so that signals turn green allowing any traffic queuing back from the intersection too the railroad tracks to clear prior to the arrival of the train at the crossing.  Additionally, the lights will flash and gates will lower at least 10 seconds before the train arrives at each crossing.  

25. There are currently four crossings within the scope of the U.S. 160 corridor project.  As addressed above, the Commission approved improvements to the crossings on U.S. 285, Ross Street, and State Street.  
26. The DOT Number of the Hunt Street Crossing is DOT Crossing Inventory No. 253497R.  The crossing is located at SLRG Mile Post No. 251.65.  CDOT proposes that the crossing at Hunt Street be closed with barricades near the edge of the railway right-of-way.  
Disposition of this issue was referred to an ALJ for consideration.
27. Projects of this nature are generally designed for a future condition.  CDOT used a 10-year traffic projection design criteria for the U.S. 160 project (i.e. 2016) based on a traffic study of existing traffic and a proposed traffic growth factor in the Alamosa corridor of 1.5% per year.  For movements from a state highway to a state highway, a WB-67 design vehicle is being used (the WB-67 vehicle being a semi-tractor trailer with a total length of 73.5 feet).  For all other movements, a WB-50 design vehicle is used (the WB-50 vehicle being a semi-tractor trailer truck with a 50-foot trailer).

28. The current average daily traffic volume using the crossings are as follows: 12,900 vehicles per day (VPD) at U.S. 285, 1,400 VPD at Ross Street, 6,200 VPD at State Street, and 990 VPD at Hunt Street.  Estimated growth at the crossings by 2011 is as follows: 14,480 VPD at U.S. 285, 1,580 VPD at Ross Street, 6,980 VPD at State Street, and 1,120 VPD at Hunt Street if it remains open.  SLRG currently runs a total of approximately 16 to 18 trains per day through the crossings at 10 MPH or less because the streets cross the SLRG rail yard.  For Hunt Street alone, there are four train movements per day - two through and two switching. 
A. Section 130 funding

29. The Federal Section 130 railroad/highway hazard elimination program (Section 130 funding) is a source of federal funds available for crossing safety improvements.  CDOT allocates the Federal Section 130 money for the State of Colorado for at-grade crossings and grade separated crossings.  

30. Hayne Hutchinson, Railroad Coordinator for the Safety and Traffic Engineering Branch of CDOT, has statewide responsibility for the Section 130 program. Mr. Hutchinson also assists with various projects throughout the state in railroad contracts and public utility applications for railroad projects that are not funded through the Section 130 program.  

31. CDOT generally receives approximately $1.4 to $1.5 million funding from the Federal government each year for Section 130 at-grade crossings.  As a general rule, estimates of $180,000 to $200,000 are budgeted to add lights and gates at a crossing.    

32. There are approximately 1875 grade crossings in Colorado.  Approximate 410 public at-grade crossings have lights and gates.  Every three to four years, CDOT distributes applications to all local governments in the state, all municipal planning organizations, and all CDOT region offices.  A rating is calculated for each application filed using the Federal Railroad Administration’s GradeDec.net program that incorporates several factors including average daily traffic, number of school buses, number of heavy trucks, number of hazardous material movements, crossing angle, etc.  This program calculates a cost benefit ratio and an accident reduction factor to allow ranking of projects.
B. Project Development
33. In designing the new corridor, the process was described that lead to the conclusion to propose closure of the Hunt Street crossing.  
34. Several years ago CDOT Region 5 asked the Section 130 program to consider the subject crossings for Section 130 funding.  U.S. 285 was near the highest priority among listed projects.  However, Ross Street and State Street would have been near the middle of the priority list.  Hunt Street would have been a relatively low priority.  Because significant benefits could be derived by improving additional crossings within the corridor at one time, engineering discretion was applied to also qualify Ross Street and State Street for funding.  Approximately $1.3 million in Section 130 funding will pay for the improvements at these three crossings.

35. The Hunt Street crossing was perceived to be redundant because of its close proximity to the State Street signals.  Since Hunt Street is in close proximity to the State Street crossing, in the context of the whole corridor project, CDOT believed the Hunt Street crossing would be a good candidate for closure to eliminate the possibility of a train and vehicle/pedestrian conflict and improves safety in the area.  

36. The crossings at U.S. 285, Ross Street, and State Street are all more significantly and more heavily traveled than Hunt Street.  Additionally, a significant sum of Section 130 funding could be directed to projects calculated to have a higher priority.  North of the crossing referenced herein, there is bridge on State Street crossing the river that connects to the northern part of the valley.  State Street also extends to the airport to the south.  Also, it was believed that State Street is currently underutilized because people have not been encouraged to use it in the past.

37. Hearing Exhibit 1 includes the scope of the work originally considered for Hunt from Quality Signal Construction.  CDOT obtained cost estimates from the railroad and their contractor for improvement costs comparable to the improvements proposed for State Street and Ross Street.  The total estimated cost for track work as well as lights, gates, and bells at Hunt Street was $382,544, excluding the curb and gutter, sidewalk, median work, or the asphalt work for the roadway itself.  See Hearing Exhibits 1 and 2.  If the closure of Hunt Street is not allowed, it is estimated that at least the additional estimated amount will be required to complete the corridor project.  As a result, more critical projects (under the GradeDec.net modeling) in Fort Lupton and Englewood, Colorado, would be deferred.

38. The cost for the similar scope of work at the Ross Street crossing is $672,876.  The estimate for State Street is $295,241.  All of the estimates were made in early to mid-2006.  
39. After consulting with local officials, CDOT concluded that the benefits of significant improvements already incorporated into the corridor project (i.e. traffic signal preemption for emergency vehicles on State Street that would clear traffic and allow emergency vehicles to proceed relatively unimpeded) exceed the cost of the extra distance that an emergency vehicle might have to travel due to the closure of the Hunt Street crossing.

40. If the Application is granted, the crossing will be closed.  Hunt Street will be closed to through traffic and Hunt Street will be barricaded on the north and south sides of the SLRG track.  While the exact configuration is not known, the barricades are planned to be a Type III barricade, which are the barricades recommended in the Manual for Uniform Traffic Control Devices (MUTCD).
  

C. Local Officials

1. Donald R. Chapman

41. Donald R. Chapman is the Fire Chief of the Alamosa Fire Department and has been employed by the Department for approximately 24 years.  He is responsible for oversight of the operation of the fire department (i.e. administrative operations, fire operations, budget, et cetera).
42. Mr. Chapman does not believe that the proposed closure of Hunt Street will have much effect upon response times for the fire department.  Although the Hunt Street crossing provides direct southern access from the fire stations at 4th and Hunt, he estimates that less than 2% of calls utilize the Hunt Avenue crossing.  For any given call, the route is dependent upon the destination.

43. Mr. Chapman raises one specific concern regarding the closing.  State Street is the primary crossing utilized for direct southern access.  However, he has observed trains blocking State Street for an extended period of time within the past year.  If firemen see that State Street is blocked, they next attempt to cross the railroad at Hunt Street.  Thus, there is a potential delay in emergency response times if they find State Street blocked in route to a destination and have to divert their planned route further to cross the tracks.

44. He generally recalls that whenever State Street has been blocked, Hunt Street was utilized.  But, he was not aware of any specific instances where Hunt Street had to be used because State Street was blocked.  
45. Mr. Chapman acknowledged that, once the entire project is completed, traffic signals near the Hunt Street crossing will be equipped with a system to clear traffic, allowing fire trucks to pass through traffic signals with a green light (Opticom™ systems).  With these systems, he believes public safety will be improved utilizing the State Street crossing.  Currently, there is no Opticom™ system when using the Hunt Avenue and there are intersections protected only by stop signs.

46. No study has been performed to determine the net effect on response times from the proposed closure of the Hunt Street crossing and the addition of the Opticom™ system to the traffic signals near the Hunt Street crossing.  Mr. Chapman was not aware of any industry standards that would aid in estimating the impact of a one-block diversion.  

47. Currently, someone proceeding south on Hunt Street from the fire department would have to slow to a near stop condition (to make sure that there was no traffic that was going to collide with them) at Hunt Street and Main Street and also at Hunt and Sixth Street.  They would have to slow substantially because of limited visibility of the emergency vehicles while traveling south on Hunt Street as well as potential crossing traffic on Main and Sixth Streets.  

48. Mr. Chapman perceives the addition of the Opticom™ system as providing additional safety, not as something impacting response times. Due to operating rules limiting driving speeds, he does not believe response times will be affected by the addition of the Opticom™ system.
49. Hunt Street is not on a designated route for hazardous materials.

50. The Alamosa Fire Department does not oppose the closure of the Hunt Street crossing.

2. John Michalke
51. John Michalke is the Assistant Chief and Operations Commander for the Alamosa Police Department.  He is commander of the operations division (i.e. all uniformed officers on street) and as the Chief of Police in the Chief's absence.  He has been with the Alamosa Police Department for approximately 29 years.

52. Commander Michalke is familiar with the proposed closure of Hunt Street.  He believes that closure would have minimal affect upon the police department’s response time to that portion of Alamosa lying south of the SLRG tracks.  The police department has divided the City into three districts.  Generally, an officer is on duty in each one of those districts.  Because one of those districts is south of the proposed Hunt Street closure, an officer is available in the community without regard to the accessibility of any railroad crossing.

53. The police department does not oppose the proposed closure of the Hunt Street crossing.

3. Theodore Joe Andersen

54. Theodore Joe Andersen has been the director of the Alamosa Ambulance Service for approximately two years.  He oversees normal daily ambulance operations.

55. Mr. Andersen is familiar with the proposed closure of the Hunt Street crossing.  Based thereupon, he believes there will be minimal, if any, affect on emergency response times.  The ambulance service is based on Block Avenue, so the primarily route is on West Street.  Occasionally State Street is also used.

56. The ambulance service does not oppose the proposed closure of the Hunt Street crossing.

4. Jason Lovato

57. Jason Lovato is an Administrative Assistant to the Director of Student Transportation for the Alamosa School District.  He performs office clerical work and dispatch for school buses.  

58. The proposed closure will require modification of a few bus stops.  Currently, all buses traveling to Polston Primary School use the Hunt Street crossing; however, there are no stops on Hunt Street.  Therefore, routes can easily be modified to use LaDue Street or State Street.

59. In any event, the department prefers crossings with active warnings (believing they provide extra safety) and does not oppose the proposed closure of the Hunt Street crossing.
D. SLRG Position
60. Hugh Michael McConville is employed by Iowa Pacific Holdings, the company that owns the SLRG Railroad.  As Vice President of Operations, he is responsible for the operations that Iowa Pacific Holdings owns in five different states, including Colorado.  

61. Mr. McConville is also a locomotive engineer conductor and he has operated trains in the Alamosa area.  
62. The SLRG strongly supports CDOT’s proposed closure of the Hunt Street crossing.  Primarily, it eliminates the possibility of vehicle train collision.

63. In response to prior testimony concerning the unavailability of the State Street crossing at times, Mr. McConville offered testimony regarding his experiences in other communities.  First, arrangements have been made with dispatch centers so that local officials can communicate directly with trains.  Generally, he said it would be fairly simple for the 9-1-1 dispatcher to share a radio channel with the operator of the train.  The dispatcher could then alert the railroad’s engineer so that attempts could make the crossing available to emergency personnel.
64. Mr. McConville is familiar with another fairly simple solution where a flashing blue light is placed blocks away from the crossing that is visible to emergency personnel.  When the gates block the crossing, this blue light glows.
65. Through either or both of these methods, emergency response can be coordinated, or at least informed whether a crossing is available, at a nominal additional cost.  

66. Mr. McConville estimates that the gates will be down at State Street for 15 to 20 minutes for switching operations and no more than 10 minutes in a standing operation.  An average train length for freight trains is 21 cars, or approximately 1200 feet.  An average passenger train is approximately 800 feet.

67. Under present operations, Mr. McConville contends that there is no reasonable need for a train approaching Hunt Street, or State Street, from the west to stop and block the crossing at State Street.  However, this could occur for trains crossing State Street from the east.
68. Because of the location of SLRG’s office, it would be reasonable for a crew member to get off the locomotive to go in the office and get paperwork.  A westbound train of average length stopped near the office and blocking State Street would also block Hunt Street.  An eastbound train stopped near the office and blocking State Street would not block Hunt Street as well.
69. The railroad is planning to alleviate concerns regarding a train possibly blocking State Street.  Operationally, SLRG’s rules make it so that a train should not occupy the crossing standing by more than ten minutes.  If circumstances have become that such rules are not being complied with, SLRG will take disciplinary action.

E. Costs and Benefits of Closure
70. The closure of Hunt Street is proposed in a comprehensive corridor project that will substantially improve mobility in downtown Alamosa.  Upon completion of the corridor, crossings will be evenly spaced every three blocks and traffic will primarily be disseminated more evenly across three improved crossings.  Those traveling across the tracks will generally have to travel no more than 1 ½ blocks to reach a railroad crossing with active warning.

71. Closure of the Hunt Street crossing will improve safety by directly reducing the hazard index
 over the crossings in Alamosa.  The exposure factor
 at the single Hunt Street crossing becomes zero.  Thus, the closure will prevent accidents at the crossing and promote public health and safety.  These circumstances provide a unique opportunity to close an at-grade crossing because an alternative crossing with active warning is available only 420 feet away at State Street.  

72. It is incidentally noted that closure will reduce SLRG’s cost to maintain surfaces, signals, and/or signs at the crossing as well as the City of Alamosa’s cost to maintain roadway approaches (and particularly in this case, the road portions between tracks).
73. There will be minimal to no delay in emergency response time from closure of the crossing (No emergency responder opposed the closure).

74. CDOT has significant responsibility for the administration of Section 130 funding.  As a matter of statewide public health and safety concern, CDOT seeks to maximize the benefit achieved from this limited resource through a complex system of prioritization.  As was explained at hearing, discretionary exceptions are made in the context of a larger project to minimize the long-term cost of improvements.  However, based upon its prioritization, it is clear that Hunt Street would not otherwise be considered for improvement similar to Ross Street and State Street. 
75. CDOT has committed the equivalent of one year’s budget of Section 130 funding to improve the crossings at U.S. 285, State Street and Ross Street.  CDOT reasonably determined that the public health and safety of Colorado citizens are better served by the closure of the Hunt 
Street crossing so that limited Section 130 funds will be available for more critical projects in the state.  Based upon all of the evidence presented, this conclusion appears more than reasonable and supports closure of the Hunt Street crossing.  

76. There is no dispute that, certain individuals currently using the Hunt Street crossing will be affected by the closure.  However any inconvenience will be minimized in light of the fact that there will be an improved crossing 420 feet away at State Street.  
77. While some members of the community desire to maintain the crossing, this is a unique opportunity to close an at-grade cross and eliminate the potential for accidents because there is an improved crossing available a mere 420 feet away.  The inconvenience to the traveling public pales in comparison to the improved safety.

F. Discussion based upon public comments.

78. Two proposals made in public comments were specifically addressed by CDOT: retaining the crossing for emergency traffic and pedestrian traffic only.  While feasible, these options are not accepted or recommended because they were impractical or detracted from the public safety benefits of closure.

79. Mr. McConville addressed comments that the crossing might be maintained as a pedestrian crossing.  SLRG does not support such a proposal because they would like to eliminate the opportunity for a pedestrian to be in harms way.  In the event that the crossing were to remain for pedestrians, there would also be no operational benefits to the railroad because the pedestrian crossing would be treated the same as the current crossing.  

80. The most significant pedestrian impact is upon those walking directly down Hunt Street.  They will now have to walk one block away to cross the railroad at State Street.  Those pedestrians otherwise approaching Hunt Street from the west can equally cross at the improved State Street crossing as at Hunt.  Those otherwise approaching from the east can cross at LaDue or State Street with less than a two block diversion.  There was no evidence presented at hearing regarding the scope and extent of pedestrian traffic.  However, the potential inconvenience, while noted, does not overcome the direct and significant safety benefits of closure.  

81. A public comment also addressed construction savings generated for the corridor project by the City of Alamosa and whether those savings could be directed to improve and retain the Hunt Street crossing.  

82. CDOT first clarified that project savings benefited both the City and the State from changes to roadway lighting.  While CDOT is not technically responsible for any of the street lighting along the road within the municipal boundary of the city, they typically provide for street lighting at each one of the signalized intersections.  An estimate of approximately $212,000 was originally obtained for streetlights, signals, and pedestrian lights along Sixth Street.  The City utilized other available resources to obtain credits toward necessary work under its agreement with Xcel Energy. 
83. Based upon the magnitude of the corridor project, CDOT contends that the actual amount of savings that will be achieved is speculative.  In any event, the lighting would not otherwise be funded from Section 130 funds.  Rather, it would come from a completely different funding source.

84. One commenter questioned whether the Application improperly refers to Hunt Street, rather than Hunt Avenue.  While it is not abundantly clear which is the technically proper reference, the crossing at issue is more than sufficiently identified to provide notice of this proceeding.  Most importantly, the crossing is specifically identified as DOT Crossing Inventory No. 253497R.  Further, the ALJ asked the Fire Chief, Assistant Police Chief, and the Alamosa Ambulance Service Director whether any confusion was raised in their mind by a reference to Hunt Street or Hunt Avenue.   All three officials confirmed that there was no confusion as to locations referenced on Hunt, without regard to whether it was stated as Hunt Street or Hunt Avenue.  Additionally, the Commission previously found that notice was provided to all interested parties.  Thus, proper notice was provided.

85. Addressing a public comment, Mr. Chapman confirmed that closure of the Hunt Street crossing would not impact response times to the airport.  The State Street crossing provides the preferred or planned route to the airport.  Should that crossing be blocked, the Hunt Street crossing currently provides the first alternative route because the crossing is the closest one to State Street.  

86. There is also a school between Hunt and State Avenue.  Currently, Mr. Chapman anticipates that Hunt Street would be utilized for access because it is the most direct route; however, the State Street crossing is only one block over from Hunt Street.  

87. Mr. Chapman was familiar with a bulk fuel facility addressed in the public comment hearing.  It is located between 7th Street and the railroad tracks.  Trucks typically approach the facility from 4th Street, over to State Street, and south.  Departing, they typically go State Street, north Main Street.  If they are departing to the east, they generally go to 8th Street.  None of the routes described utilize the Hunt Street crossing.

G. Conditions placed upon approval of Application.

88. The Commission's other function in this proceeding is to determine whether there are just and reasonable terms which it ought to impose.  In this case, there are terms and conditions that ought to attach to abolishing the Hunt Street crossing.  

1. Emergency Response Notification

89. CDOT presented testimony from several local emergency responders to address the potential impact of the proposed closure on emergency response times.  It was clear that there is no reasonable anticipation that police and ambulance emergency response times will be affected at all by the proposed closure of Hunt Street.  However, there are unique concerns regarding fire response because the station is located at the intersection of 4th and Hunt, approximately two blocks north of the crossing.  
90. After completion of the entire project, including the proposed closure of Hunt Street, the fire department will not have any advance notice of whether State Street is blocked until the truck driver visually observes the crossing.  Commander Michalke confirmed that the police department would be in a similar position of having to approach the State Street crossing in order to determine whether the crossing is unavailable for travel; however, he noted that an ability for the dispatch center to know the crossing was unavailable ahead of time would likely be advantageous.

91. Occasionally, the State Street crossing is blocked by a standing train or a train performing switching movements.  State Street is the primary response route south from the fire station.  Currently, if the State Street crossing is not available, the nearest potential alternative crossing is only one block away at Hunt Street.  Also, the Hunt Street crossing is visible from the fire station so that truck drivers intending to utilize the crossing can determine immediately whether it is in use by the railroad and immediately change course as necessary.  

92. There is conflicting testimony as to the availability of the Hunt Street crossing when the State Street crossing is being used by the railroad.  Only addressing present operations, Mr. McConville does not believe there is any reasonable need for a train approaching Hunt Street, or State Street, from the west to stop and block the crossing at State Street.  Thus, he does not believe it will occur that the Hunt Street crossing would be available when the State Street crossing is in use one block away.  However, he believes this could occur for trains crossing State Street from the east.  In this event, Hunt Street would be blocked as well as State Street.  Based thereupon, CDOT contends there is limited potential benefit to emergency responders of maintaining the Hunt Street crossing.

93. On the other hand, although he could not recall specific instances, Mr. Chapman recalls Hunt Street being used for emergency response when the State Street crossing was not available.

94. Obviously the railroad’s operations may change over time.  In any event, Mr. Chapman’s testimony presents a unique situation that can potentially cause a delay in precious time responding to a fire emergency south of the railroad.
95. CDOT appropriately points out that the addition of the Opticom™ system to traffic signals will minimize or eliminate this potential delay.  Although there was no study preformed to quantify the impact, traffic will be cleared and fire trucks can proceed with a green traffic signal on equipped signals.  Thus, it is likely that precious seconds could be restored.  While Mr. Chapman indicated that operating rules may limit travel speeds through intersections, the Opticom™ technology may not. 
96. Therefore, if the remainder of the application is approved, a fire truck would drive to State Street and approach the crossing before it could be determined whether the crossing is in use.  Then, if the gates are down, the truck would have to drive approximately three blocks out of the way to cross the railroad.
97. Based upon the concerns raised by Mr. Chapman, the ALJ inquired about the feasibility of informing local emergency response officals remotely when the gates are down at the improved State Street crossing.  Mr. Lavato, was generally familiar with this type of system, but did not have any specific information. 

98. Mr. McConville is familiar with two solutions implemented in other communities to minimize the impact of a crossing not being available to emergency personnel.  First, what was referred to as a tattle tail light is placed at a location remote from the crossing.  When the gates are down at the crossing, the remote light glows.  Thus, one can determine whether the gates are down without being able to see the crossing.  

99. Mr. McVaugh is familiar with this similar remote systems.  CDOT has installed an Opticom™ system at a similar distance so that a traffic signal may be preempted from an approaching truck when there is no direct line of sight.  Also, CDOT has installed a light so that police could determine precisely when a traffic signal turns red without being in direct line of sight of that light.  With this background, he is confident that CDOT can pretty easily extend a tattletale light to notify the fire department that the State Street gates are down and the traffic signals are preempted by a train.  

100. The nearest point of the corridor project is currently less than two blocks from the fire station (and perhaps only one).  During construction, the tattle tale light could be installed for minimal cost (i.e. while trenches are open).  Mr. McVaugh was less certain, but he believed it feasible to even extend the light to the fire station.  He was confident that signal electricians can find a solution.

101. Because this matter was first raised during the hearing, CDOT was not in a position to analyze the most practical implementation of the solution or what costs might be necessary.  This gives the ALJ substantial pause in ordering its implementation.  However, in light of the anticipation that the solution is feasible for minimal cost, CDOT will be ordered to install a tattle tale light.  
102. By providing instantaneous notice to fire fighters when the State Street crossing is unavailable, along with the implementation of the Opticom™ system to improve mobility and safety, the public safety benefits of closing the Hunt Street crossing exceed the potential costs.  
103. As a second solution, SLRG could coordinate with 9-1-1 dispatch center to share a radio channel so that local officials can communicate directly with the operator of a train.  Having access to this line of communication would cost little, if anything, and offers a direct benefit to public safety in general, as well as at affected crossings.  While the Commission would encourage the parties to establish this line of communication, it will not be ordered in this proceeding because no emergency response other than the fire department will be impacted by the proposed closure of Hunt Street.  Further, McConville’s clear willingness to work with the local community likely negates any need for an order to gain this general public benefit, should local officials share in the perceived benefit.
2. Further reporting.

104. At the time of hearing, CDOT proposed placing Type III barricades, in the proximity of the railroad right-of-way.  However, it was not yet determined precisely where they would be placed to allow continued access for private property on Hunt Street.  

105. CDOT will be ordered to file with the Commission, on or before June 15, 2007, plans and specifications which show the permanent barricades to be erected on Hunt Street and the plans and specifications for any additional work associated with, or made necessary by, abolition of the Hunt Street crossing.  

106. Within ten days after the Hunt Street crossing is abolished, and Hunt Street is permanently closed and barricaded (including installation of permanent barricades at Hunt Street, removal of the asphalt on the approaches to the Hunt Street crossing and between the SLRG tracks, and any other work necessary to abolish the Hunt Street crossing), the Colorado Department of Transportation shall file written notice with the Commission.

H. Conclusions

107. CDOT reasonably determined that the Hunt Street crossing should be closed.  Closing the Hunt Street crossing would not adversely affect the ability of ambulance and police department personnel to respond to emergency calls originating on Hunt Street because the crossing are numerous alternative routes available for them to respond.  There is minimal impact on the ability of fire department personnel to respond to an emergency based upon the closure of the crossing.

108. There are four other crossings within a 10-block section of Alamosa available for emergency response.  No emergency responder primarily relies upon the Hunt Street crossing as a first-choice north-south emergency response route.
  Closing the Hunt Street crossing would not reduce the normal police patrols in the area because it is the usual practice of the police to assign an officer to the district south of the railroad tracks.  Hunt Street is has the lowest volume of traffic crossing the railroad track among those crossings within the scope of the corridor project. If the Hunt Street crossing remained open, a significant amount of money would likely be spent to upgrade and to maintain the crossing and the approaches.  

109. As now constructed and without the addition of gates, the Hunt Street crossing is significantly less safe than U.S. 285, State Street and Ross Street upon completion of the corridor project. 

110. This proposed closure of Hunt Street is unopposed by the Alamosa Police Department, the Alamosa Fire Department, the Alamosa Ambulance Service, the Alamosa School District.  It is supported by SLRG & CDOT. 

111. The evidence of record establishes, and it is found and concluded, that the Hunt Street crossing should be abolished to prevent accidents and promote public safety by directing all types of traffic to crossings designed to maximize mobility in the community and that have gates and other active warning devices.  

112. In reaching this result, the ALJ is mindful of, and takes fully into consideration, the concerns expressed during the public hearing about current usage of the crossing.  The ALJ finds inconvenience of traveling one block to the State Street crossing is outweighed by the public health and safety benefits of closing the crossing and that the potential impact upon fire emergency response (the only responders affected by the closure) will be negated or minimized through other aspects of the corridor project (i.e. the Opticom™ system) and timely remote notification of the unavailability of the State Street crossing.  On balance, the ALJ concludes that the stated concerns, while significant and not to be dismissed lightly, are insufficient to overcome the evidence of increased public safety and of prevention of accidents which support the Application.  

113. In this case, the evidence indicates that accidents are likely to be prevented and the public health and safety is likely to be promoted if the remainder of the Application is granted and the Hunt Street crossing is closed.  Applicant has met its burden of proof in this matter.  

114. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER
A. The Commission Orders That:  

1. The remainder of the Amended Application of the City of CDOT (CDOT) is granted, subject to the conditions stated below.  
2. Subject to the conditions set out below, CDOT is authorized to abolish the highway-railroad crossing which is located at Hunt Street in Alamosa, Colorado; which is DOT DOT Crossing Inventory No. 253497R located at Mile Post No. 251.65.   
3. On or before June 15, 2007, CDOT will file with the Commission the plans and specifications which show the permanent barricades to be erected on Hunt Street and the plans and specifications for any additional work associated with, or made necessary by, the abolition of the Hunt Street crossing.  
4. All work done shall be in accordance with the plans, specifications, and exhibits submitted in this application and hereby approved, or to be developed in accordance with this decision.

5. Within ten days after the Hunt Street crossing is abolished, and Hunt Street is permanently closed and barricaded (including installation of permanent barricades at Hunt Street, removal of the asphalt on the approaches to the Hunt Street crossing and between the SLRG tracks, and any other work necessary to abolish the Hunt Street crossing), the Colorado Department of Transportation shall file written notice with the Commission.
6. CDOT shall maintain, at its expense, the barricades at the Hunt Street crossing being abolished.  
7. SLRG shall maintain, at its expense, the tracks, the roadbed, and the appurtenances, at the Hunt Street crossing being abolished.  
8. The Commission retains jurisdiction to enter further orders as necessary.  

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  All crossings in the United States, public, private and pedestrian, both at-grade and grade separated (underpasses and overpasses) have a unique DOT Crossing Inventory Number assigned and posted at the crossing. A crossing inventory number contains 6 digits followed be an alphabetical letter. The number is like a “street-name sign” posted, preferable, on both sides of the crossing on a signal mast, crossbuck post, sign post or pole, or it could even be spray painted on a bungalow or even on a tie.


�  As pertinent here, that subsection grants the Commission the "power ... to make ... special orders ... or otherwise to require each public utility to maintain and to operate its ... tracks and premises in such manner as to promote and [to] safeguard the health and safety of ... the public, and to require the performance of any other act which the health or safety of its employees ... or the public may demand."  


�  As pertinent here, that subsection grants the Commission the "power ... to determine, [to] order, and [to] prescribe the terms and conditions of installation and operation, maintenance, and protection of all such crossings which may be constructed including ... the installation and regulation of ... means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted."  


�  As pertinent here, that subsection grants the Commission the "power ... to order any crossing constructed at grade ... to be ... abolished, according to plans and specifications to be approved and upon just and reasonable terms and conditions to be prescribed by the commission[.]"  


�  An applicant has met this burden of proof when the evidence of record, however slightly, tips in favor of granting the application.  


� 3M™ Opticom™ Priority Control Systems provide intersection right-of-way to authorized vehicles. 


�  The MUTCD is a publication of the Federal Highway Administration and applies in Colorado due to its adoption by the Colorado Department of Transportation.  


� A hazard index determines the probability of collisions occurring based upon the relative number of trains, crossings, and traffic.  Illustratively, if 1000 vehicles and four trains use three railroad crossings, the probability of a collision occurring is higher than if the same vehicles and trains use only two crossings.  


� Exposure factor is the product of the number of vehicles per day times the number of trains per day.


�  The fire department uses State Street as its primary north-south emergency response route.  
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