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I. statement, findings, and conclusions  

1. On March 13, 2007, Renzenberger, Inc. (Renzenberger or Petitioner), filed a Petition for Waiver/Variance of Safety Regulations-Driver (Petition).  The Petition requests a waiver of 49 Code of Federal Regulations (CFR) § 391.41(b)(2)(ii) (requirement for skill performance evaluation certificate), made applicable in Colorado by Rule 4 Code of Colorado Regulations 723-6-6102(a)(I) of the Rules Regulating Transportation by Motor Vehicle.  The waiver would apply to Renzenberger driver Lloyd R. Sharon.  

2. The Commission set the matter for hearing on April 5, 2007.  Order Setting Hearing and Notice of Hearing dated March 19, 2007.  

3. On the date and at the time scheduled, the Administrative Law Judge (ALJ) called this matter for hearing.  On the ALJ's own motion, the hearing was held by telephone.  At the hearing the ALJ heard the testimony of Messrs. Ronald Parkinen
 and Lloyd R. Sharon.  One hearing exhibit (the Petition and its attachments) was admitted into evidence.  

4. Until an accident which occurred in July, 2005 (discussed below), Renzenberger employed Mr. Sharon to provide transportation for railroad crews (usually the train engineer and the conductor) between depots/stations.  The transportation involved both city and highway driving as the trips are between Pueblo and Denver, Trinidad, and La Junta.
  To provide the transportation, Mr. Sharon drove a van.  Renzenberger employed Mr. Sharon as a driver for approximately three years before the accident.  

5. In July, 2005, Mr. Sharon was hit broadside by a vehicle which ran a stop sign.  As a result of the accident, Mr. Sharon sustained an injury to his left shoulder and an injury to his left elbow.  Mr. Sharon now has limited range of motion (i.e., limited ability to raise his left arm) and reduced strength in his left hand.  His injury does not hamper his ability to operate safely his personal vehicle.  

Renzenberger requires its drivers to have medical examinations every two years.  In August, 2006, a medial examiner (in this case, a physician's assistant) conducted an examination of Mr. Sharon for a fitness determination.  As a result of that examination, the medical examiner determined that Mr. Sharon is qualified to drive only if he obtains a Skill Performance Evaluation Certificate.
  Accordingly, the medical examiner issued a Medical 

6. Examiner's Certificate subject to the stated condition.  The Medical Examiner's Certificate expires on August 31, 2008.  

7. In January, 2007, an orthopedic surgeon examined Mr. Sharon and determined that Mr. Sharon has sufficient muscle strength, mobility, power grip, and prehension function to perform the tasks required by his employment.  

8. Since the July, 2005 accident, Mr. Sharon has not driven for Renzenberger.  Petitioner, however, wishes to retain Mr. Sharon as an employee and a driver.  If the waiver is granted, Petitioner intends immediately to return Mr. Sharon to his former position.  Renzenberger considers Mr. Sharon to be an excellent driver, a safe and trained driver, and a valuable asset to the company.  Mr. Parkinen, who is Mr. Sharon's supervisor, has no doubts about Mr. Sharon's ability to perform his duties safely and responsibly.  

9. During the three years he drove for Renzenberger, Mr. Sharon was involved in no traffic accidents other than the July, 2005 incident and was not cited for any traffic violations.  In the three years he drove for Renzenberger, Petitioner received no complaints about Mr. Sharon.  

10. On February 2, 2007, Mr. Parkinen gave Mr. Sharon a 60-mile road test during which Mr. Sharon drove a van similar to the one he will drive when transporting the railroad crews.  The road test included in-town driving and highway driving, was typical of the roads over which Mr. Sharon will drive, and included various aspects of driving.  Mr. Sharon exhibited full command of the vehicle at all times.  

11. Renzenberger considers Mr. Sharon to be a valuable asset, and he is experienced in providing transportation for railroad crews.  Mr. Sharon intends to drive full time and to continue to make his living by driving for Renzenberger.  Strict application of the requirements of 49 CFR § 391.41(b)(2) (requirement for skill performance evaluation certificate) would work a hardship on both Petitioner and Mr. Sharon, and granting a waiver would not compromise the public safety or the public interest.  In addition, as discussed above, it may be that it is impossible for Mr. Sharon to meet the Skill Performance Evaluation Certificate requirement.  

12. This is Petitioner's first request for waiver or variance with respect to Mr. Sharon.  

13. The Petition should be granted.  Renzenberger and Mr. Sharon should be granted the requested waiver, subject to conditions.
  

14. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER

A. The Commission Orders That:  

1. Renzenberger, Inc., and Lloyd R. Sharon are granted a waiver of, and an exemption from, 49 Code of Federal Regulations § 391.41(b)(2)(ii) (requirement for skill performance evaluation certificate), made applicable in Colorado by Rule 4 Code of Colorado Regulations 723-6-6102(a)(I).  The waiver and exemption are effective through and including August 31, 2008 (the date on which the Medical Examiner's Certificate filed with the Petition expires) and are subject to revocation upon notice.  

2. Renzenberger, Inc., and Lloyd R. Sharon shall notify this Commission, in writing and within seven calendar days of the occurrence, if Mr. Sharon is involved in a motor vehicle accident.  This reporting requirement applies only to a motor vehicle accident which occurs while Mr. Sharon is driving for Renzenberger, Inc.  The written notice shall be in the form of a letter to the Commission’s Chief of Transportation.  

3. Renzenberger, Inc., and Mr. Lloyd R. Sharon are required to comply with the Rules Regulating Transportation by Motor Vehicle which may be applicable to each of them, including those sections of title 49 of the Code of Federal Regulations which are incorporated by reference.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  Mr. Parkinen is Petitioner's site manager for Pueblo, Colorado and Mr. Sharon's supervisor.  


�  There may be other locations.  


�  Interestingly, this condition appears to be one which cannot be met.  First, Mr. Sharon cannot obtain such a certificate from the U.S. Department of Transportation, which has a program for Skill Performance Evaluation, because Renzenberger (the employer) is not regulated by that department.  Second, the Commission does not offer a Skill Performance Evaluation.  Thus, if the condition is not waived, it appears that Mr. Sharon would be unable to return to driving for Renzenberger.  


�  At the hearing Mr. Parkinen and Mr. Sharon each testified that he had no objections to the conditions.  
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