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I. statement

1. This matter comes before the Public Utilities Commission (Commission) for consideration of a portion of the application filed on October 5, 2006 by the Arkansas River Power Authority (ARPA), requesting authority to construct a new at-grade crossing of Prowers County Road 9 with a new storage track constructed by ARPA approximately 60’ north of an existing BNSF Railway Company (BNSF) crossing in Lamar, Colorado.  

2. By Decision No. R07-0097-I, a hearing is set in this matter to commence in Denver, Colorado April 5, 2007.

3. On April 4, 2007, one of the parties understood that a motion was pending to vacate the scheduled hearing.  The Administrative Law Judge (ALJ) was informally contacted to inquire regarding the status of a ruling on the motion.  The ALJ informed the party that no such motion was on file with the Commission.

4. Subsequently on April 4, 2007, ARPA and BNSF filed the Joint Motion to Vacate Hearing Date and Pre-Filing Requirements (Motion) via facsimile.  Counsel for both parties then informally contacted the ALJ to explain unusual circumstances surrounding the filing.
5. The facsimile copy was not accompanied by a Certificate of Service documenting compliance with Rule 1205, of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  In light of the fact that the Commission received the joint filing submitted by all parties to the docket, it is clear that all interested parties have actual knowledge of the Motion.  Thus, the ALJ will sua sponte waive the service requirement of Rule 1205, 4 CCR 723-1 for the Motion.
6. Although the original copy of the letter has not been received by the Commission, the ALJ will sua sponte waive the requirement of Rule 1204(b) 4 CCR 723-1, that the original copy of the facsimile be filed. Thus, the facsimile copy will be accepted for filing in light of the pending hearing date and the need to timely inform the parties that the hearing will be vacated.

7. The Motion being unopposed, the Administrative Law Judge will sua sponte waive response time to the Motion in light of the proximity of the hearing date and the represented agreement.

8. Good cause having been shown for the unopposed request to vacate the hearing scheduled to commence on April 5, 2007, the hearing will be vacated as ordered below.
9. The Parties propose to file a status report addressing progress on isolated issues before the matter proceeds further.  The proposal is reasonable and will generally be adopted as ordered below.
10. The Parties also waive the statutory requirement that the Commission rule on this Application with 210 days of the date the Application is complete.

11. Finally, the Parties advise the ALJ in the Motion of a potential request that a staff member of the Commission participate with local officials in a “diagnostic review” of the crossing.  In the event such circumstances arise, or any other unforeseen circumstances arise, the parties may file a motion or request a prehearing conference as necessary.  

II. ORDER

A. It Is Ordered That:  

1. The requirement of Rule 1204(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 for Arkansas River Power Authority (ARPA) and BNSF Railway Company (BNSF) to file the original copy of the facsimile filing of April 4, 2007 is waived.

2. The service requirement of Rule 1205 of the Rules of Practice and Procedure, 4 CCR 723-1 is waived for the Joint Motion to Vacate Hearing Date and Pre-Filing Requirements.

3. Response time to the Joint Motion to Vacate Hearing Date and Pre-Filing Requirements is waived.

4. The Joint Motion to Vacate Hearing Date and Pre-Filing Requirements is granted.

5. The hearing set for April 5, 2007 in Denver, Colorado is vacated.

6. The waiver of the time limits for decision set forth in § 40-6-109.5, C.R.S., by ARPA and BNSF, is hereby acknowledged.

7. The requirement for all intervenors to supplement or file, as applicable, their respective list of witnesses and exhibits to be presented at hearing no later than March 26, 2007, as established by Decision No. R07-0097-I, is vacated.

8. To advise the ALJ of the parties’ progress, the parties shall file a status report within thirty days of the effective date of this Order.
9. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



G. HARRIS ADAMS
________________________________

Administrative Law Judge
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