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I. STATEMENT
1. On March 9, 2007, Union Pacific Railroad Company’s Motion to Exclude Evidence and Motion to Strike, as well as Union Pacific Railroad Company’s (Union Pacific) Motion to Strike, were filed.   

2. On March 19, 2007, the City of Grand Junction’s (the City or Grand Junction) Response to Union Pacific Railroad Company’s Motion to Exclude Evidence and to Strike was filed. 

3. Union Pacific first requests that Grand Junction be precluded from introducing any evidence, testimony, comment or argument concerning prior grade separation cases which were concluded by virtue of negotiated settlement. Secondly, Union Pacific requests an order striking all references to the 30 Road project in Grand Junction and the E-470 project in Denver from the direct and rebuttal expert opinion of Mr. Jaymond Brashear, witness for Grand Junction.

4. Union Pacific contends that it should only be required to pay a percentage of a reasonably adequate facility calculated based upon the benefits and needs set out in Colorado law and Commission regulation. Union Pacific argues that Mr. Brashear’s testimony improperly relies upon prior cases that were ultimately settled by Union Pacific. 

5. On page 6 of the report regarding direct testimony, Mr. Brashear references to two prior projects that were concluded by virtue of a negotiated settlement. ("I was the Engineer of Record for the 30 Road Project and the company I previously worked for, MK Centennial, developed the PUC application Documents for the E-470 project. As such, I'm very familiar with how the RAF(s) for both of these projects were developed along with how the theoretical cost estimates were prepared"). 

6. Mr. Brashear’s rebuttal also refers three times to the "E-470 crossing" on page two of his expert opinion, in connection with the appropriate reasonably adequate facility. Union Pacific contends that the prior settlements at 30 Road and E 470 that Union Pacific entered into covered both the appropriate reasonably adequate facility and the percentage of the reasonably adequate facility for which Union Pacific should be responsible.

7. Union Pacific argues that evidence is being offered to prove liability in this docket and should be excluded based upon Colorado Rule of Evidence 408.

8. Union Pacific also argues that the Commission must consider whether evidence of the prior settlement relates to any fact that is of consequence to the determination of the claims in this docket and whether the evidence offered makes a consequential fact more or less probable.  Based upon such consideration, Union Pacific contends that the prior settlements are irrelevant under Rule 401 of the Colorado Rules of Evidence. 

9. In response, Grand Junction initially notes that the Commission is not strictly bound by the Colorado Rule of Evidence.  

10. It is also argued that the references are relevant to this proceeding and not within the scope of information protected by Rule 408 of the Colorado Rules of Evidence.
11. The testimony cited by Union Pacific addresses Mr. Brasher’s experience with, and participation in, the preparation of two applications filed with the Commission.

12. Rule 408 provides that “[e]vidence of (1) furnishing or offering or promising to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount. Evidence of conduct or statements made in compromise negotiations is likewise not admissible. This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations. This rule also does not require exclusion when the evidence is offered for another purpose, such as proving bias or prejudice of a witness, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.”  Rule 408, Colorado Rules of Evidence
13. While the applications referenced by Mr. Brasher were filed in dockets ultimately settled by Union Pacific, Union Pacific makes no demonstration that the development of the application or all matters relating to such dockets is within the protected scope of Rule 408. 

14. Grand Junction argues that it is appropriate for Mr. Brasher to refer to the E-470 Project (page 2 of his rebuttal summary) because he is comparing and contrasting the reasonably adequate facility proposed by the Union Pacific in this docket to the reasonably adequate facility he proposes as well as to that facility agreed to by the Union Pacific in the prior settlements. 

15. Further, Grand Junction argues that Mr. Brasher appropriately refers to the 30 Road project (rebuttal testimony on page 5 of 6) to compare and contrast the reasonably adequate facility costing methodology proposed by the Union Pacific in this docket with the reasonably adequate facility costing methodology he uses as well as that methodology agreed to by Union Pacific in the prior settlement.

16. While Mr. Brasher is free to compare methodologies proposed in litigated dockets outside of the settlement context, Rule 408 precludes evidence that a methodology was acceptable to Union Pacific in settlement of the E-470 and 30 Road projects.  While Rule 408 allows admissibility for other purposes, Grand Junction failed to show such a purpose.  Rather, Grand Junction clearly intends to introduce evidence to show that a position should be accepted in this docket because in was accepted by Union Pacific in a prior settlement.
17. Mr. Brashear’s background and experience regarding issues present in this case is generally relevant to this docket. The development and implementation of procedures applied in this docket and are generally relevant. Therefore, Union Pacific has failed to show good cause that the subject testimony should be stricken or precluded based upon a lack of relevance.

18. By separate motion, Union Pacific requests that all Grand Junction evidence and testimony concerning the appropriateness of a 50/50 cost allocation be stricken.

19. Grand Junction initially points out that the relief requested in each of the consolidated applications seeks a 50/50 apportionment of the estimated theoretical cost of the reasonably adequate facility between the City and Union Pacific.
20. Grand Junction points to Mr. Brown's testimony summary at pages 10 and 11 where he opines regarding the car and rail traffic volumes at the two existing crossings at issue and concludes that such traffic meets Commission requirements for grade separation cost sharing.  It is stated that the same information was considered in Mr. Holt’s testimony
21. At pages 12 through 14 of Mr. Brown's testimony summary, he discusses analysis of the car and rail traffic volumes at a hypothetical future crossing assuming the larger new roadway and at-grade crossing.  

22. Based upon his analysis, Mr. Brown concludes that the criteria Rule 7206(a), 4 CCR 723-7 are met.  It is also stated that Mr. Holt similarly discusses future car and rail traffic conditions leading to his conclusion. 
23. Finally, at page 12, Mr. Brown discusses safety and traffic congestion. Mr. Holt expresses his opinions on the relevance of safety considerations.

24. Grand Junction argues that Mr. Brown’s testimony is legally sufficient to support the City’s position (and requested relief) that the cost allocation should be shared 50/50.

25. Grand Junction contends that satisfaction of the criteria in Rule 7206 mandates that 50% of the costs be allocated to the railroad and 50% be allocated to the City, unless the Commission imposes a different allocation factor based upon evidence of benefit and need as described in Rule 7207(II).  Because Grand Junction seeks recovery at the presumed amount stated in the Commission’s rules, it is argued that the prima facie case need not specifically address a benefit and need analysis.
26. In its answer testimony summary, Union Pacific argues that a benefit and needs analysis justifies an allocation percentage other than the presumed 50/50 allocation. Grand Junction argues that the testimony of Messrs. Baier and Hicks is appropriately available to rebut Union Pacific’s analysis.

27. The ALJ generally agrees with Grand Junction’s construction of Rule 7207. Upon demonstration that the criteria of Rule 7206 are met, the Commission may allocate the costs of right-of-way acquisition, engineering, and construction of the minimum project that separates a reasonably adequate road-way facility from a reasonably adequate railroad facility.  If the Commission does so allocate, 50 percent shall be borne by the railroad and 50 percent shall be borne by the State, County, Municipality, or public authority in interest, unless the Commission imposes a different allocation based upon evidence of benefit and need.  Grand Junction requests a 50/50 allocation.  Therefore, Grand Junction’s prima facie case does not necessarily need to address more than the criteria of Rule 7206.
28. It has been recognized that rebuttal testimony appropriately addresses a material issue in the case whether it elaborates upon prior direct testimony or responds to answer testimony submitted by intervenors in connection with this issue.  Decision No. R03-0364-I.  Because Union Pacific opposes the 50/50 allocation sought by Grand Junction, the evidence will be offered of benefit and need to support a different allocation.  Therefore, Grand Junction is free to rebut Union Pacific’s evidence regarding an appropriate allocation.  
29. Grand Junction has modified neither its position on the issue nor the relief requested in the application.  Union Pacific is not prejudiced by the introduction of evidence to rebut answer testimony and to support the direct case.  
30. Union Pacific has failed to demonstrate good cause in support of the Union Pacific Railroad Company’s Motion to Strike filed March 9, 2007.

II. ORDER

A. It Is Ordered That:

1. Union Pacific Railroad Company’s (Union Pacific) Motion to Strike, regarding evidence and witness testimony concerning the appropriateness of a 50/50 allocation, filed on March 9, 2007, is denied.

2. Union Pacific Railroad Company’s Motion to Exclude Evidence and Motion to Strike filed on March 9, 2007 is granted in part.  Evidence regarding prior settlements is inadmissible to prove liability for or invalidity of the claim or its amount in this docket.  Testimony offered within such scope shall be precluded and/or stricken prior to introduction at hearing.

3. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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