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I. statement  

1. On February 2, 2007, Gateway Canyons, LLC, doing business as Gateway Canyons Resort (Gateway Canyons), and Western Sky Investments, LLC (Western) (collectively, Complainants), filed a Verified Complaint and Request for Expedited Consideration and Interim Relief (Complaint).  The Complaint seeks relief against Grand Valley Rural Power Lines, Inc. (Respondent).  The filing commenced this proceeding.  
2. On February 2, 2007, Complainants filed a Motion for Expedited Schedule and Interim Relief.  In that filing, Complainants ask that the Commission forego an administrative law judge's recommended decision and that the Commission issue an initial decision in this matter.  Motion for Expedited Schedule and Interim Relief at ¶ 10.  In addition, Complainants submitted a proposed procedural schedule which, they assert, meets their requirement for an expedited schedule.  Id. at Exhibit 1.  
3. The Commission considered this matter at the Weekly Meeting held on February 7, 2007.  On that same date, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ) for hearing.  The Commission did not determine, or issue an Order to effect, that it would issue an initial decision in this case.
  This is the Commission's finding to make; and, in the absence of the requisite finding, an ALJ's recommended decision is assumed.  Accordingly, Complainants' request that the Commission forego the ALJ's recommended decision and issue an initial decision will be denied.  
4. On February 8, 2007, the Commission issued its Order to Satisfy or Answer.  

5. On February 8, 2007, the Commission issued its Order Setting Hearing and Notice of Hearing (Notice).  That Notice set the hearing for April 6, 2007 in Denver, Colorado.  In view of the complexity of this matter and of the Complainants' Proposed Procedural Schedule,
 the hearing scheduled for April 6, 2007 will be vacated.  
6. On February 22, 2007, Respondent filed its Response to Motion for Expedited Schedule and Interim Relief.  Respondent opposes the motion but proposes alternatives as to which it has no objection.  Response to Motion for Expedited Schedule and Interim Relief at ¶¶ 5 and 9 and Exhibit A.  

On February 22, 2007, Respondent filed a Motion to Dismiss (Motion) in which 

7. Respondent disputes the Commission's jurisdiction over this matter.  Appended to the Motion are six exhibits, including the Affidavit of Jarrett Broughton (Broughton Aff.).
  In its Motion, Respondent asks that the Commission dismiss the Complaint due to lack of subject matter jurisdiction.  
8. On March 8, 2007, Complainants filed their Response in Opposition to Motion to Dismiss (Response).  Appended to the Response are two exhibits, including the Affidavit of John Williams (Williams Aff.).
  In their Response, Complainants ask that the Commission deny the Motion.  

9. When considering a motion to dismiss a complaint based on lack of subject matter jurisdiction, the following principles apply:  Once the question of subject matter jurisdiction is at issue, the complainant bears the burden of proving the existence of the Commission’s jurisdiction to hear the case.  Pfenninger v. Exempla, Inc., 12 P.3d 830, 833 (Colo. App. 2000).  The complainant may meet this burden by a prima facie showing of threshold jurisdiction.  Pioneer Astro Industries, Inc. v. District Court, 566 P.2d 1067, 1068 (Colo. 1977).  If necessary to resolve the motion, the Commission may consider evidence outside the complaint.
  Smith v. Town of Snowmass Village, 919 P.2d 868, 871 (Colo. App. 1996).  Finally, if the complainant fails to establish that the Commission has subject matter jurisdiction, then the Commission must dismiss the complaint.  City of Boulder v. Public Service Company of Colorado, 996 P.2d 198, 203 (Colo. App. 1997).  

10. With these principles in mind, the ALJ turns to the Motion.  In support of its Motion, Respondent makes two arguments.  Each is discussed below.  For the reasons set out infra, the Motion will be denied.  

11. Respondent's first argument is that the Commission lacks jurisdiction over the Complaint because Complainants have not exhausted the remedies available under Respondent's Regulations Governing Consumer Complaints and Related Matters.
  Respondent adopted its complaint-related regulations to comply with the requirements of § 40-9.5-109, C.R.S.
  Respondent's regulations set out a prescribed complaint process.  

12. As the first step in the prescribed process (absent circumstances which do not apply here), a member or consumer with a complaint makes an informal complaint,
 in writing, which sets out the facts or circumstances of the complaint and which must include any supporting data or documentation.  The informal complaint is referred to the general manager or her designee.
  An informal complaint may be resolved without a formal order.  If the informal complaint is not resolved with 30 days to the satisfaction of the member or consumer, the informal complaint is deemed denied.  Motion at Exhibit E at Regulation No. 10(a).  

Denial of an informal complaint opens the way to the second step of the prescribed process:  a formal complaint.  Id. at Regulation No. 10(b).  A formal complaint, as 

13. pertinent here, addresses "the rate charged by [Respondent]" and "the manner in which electric service is provided by" Respondent.  Id.  This step involves filing a written complaint (containing the same information as the informal complaint) with Respondent.  Once made in conformance with the applicable regulation, the formal complaint is set for hearing before Respondent's Board of Directors, one or more of the directors, or the Board of Directors' designee.  Id. at Regulation No. 13.  The proceeding is conducted with specified formalities.  Id. at Regulations No. 11 through and including No. 20.  The person or body which hears the case issues a written decision within 45 days of the conclusion of the hearing.  Id. at Regulation No. 21.  An aggrieved person may file a written request for reconsideration of the decision.
  If the request for reconsideration is not decided within 30 days, it is deemed denied.  Id.  
14. If the matter was not heard by the Board of Directors, then denial of a request for reconsideration opens the way for an aggrieved person to take the final step in the complaint process:  a written appeal of the decision to the Board of Directors.
  Id. at Regulation No. 21.  If the appeal is not determined within 30 days, it is deemed denied.  Id.  
15. If the matter was heard by the Board of Directors, then a request for reconsideration is not required.  
16. Regulation No. 21 provides that  
[n]o member or consumer may make complaint to any agency or court about any matter within the scope of these Regulations … without first following the procedures and exhausting his remedies as set forth in these Regulations.  

Id.  The regulations also provide that a member or consumer must follow the prescribed complaint process unless "compliance therewith is found to be impossible, impracticable or unreasonable."  Id. at Regulation No. 3.  
17. Respondent argues that the cited regulations apply to both Gateway Canyons and Western because each is a member of the electric cooperative and, thus, subject to its Regulations.  Motion at Exhibit D (Respondent's by-laws) at article II, § 1 (person who is a member agrees to abide by article of incorporation, by-laws, and regulations of Respondent).  In addition, Respondent argues that, as a condition of becoming a customer of Respondent, Gateway Canyons expressly agreed, and is contractually bound, "to comply with and [to] be bound by the provisions of the … rules and regulations … adopted by" Respondent.  Motion at Exhibit B (Agreements to Purchase Electric Service) at ¶ 4.  Respondent asserts that the Commission must require Complainants to exhaust the procedures established in the complaint-related regulations because otherwise their "obligations under [Respondent's] By-Laws are ineffective and meaningless."  Motion at 8.   
18. In addition, § 40-9.5-109, C.R.S., required Respondent to promulgate the complaint-related regulations.  According to Respondent, failure to require Complainants to exhaust the procedures established in the complaint-related regulations renders § 40-9.5-109, C.R.S., "ineffective and meaningless."  Motion at 8.  
19. In response to Respondent's first argument, Complainants state that the Complaint is brought pursuant to §§ 40-9.5-106 and 40-9.5-107, C.R.S., and that the Commission has exclusive jurisdiction over such complaints.  In support, Complainants cite article XXV of the Colorado Constitution, which vests in the Commission the authority to regulate public utilities (including cooperative electric associations) as to rates, charges, service, and facilities,
 and the language of the cited statutory provisions.  
20. Specifically, Complainants rely on § 40-9.5-106(2), C.R.S., which provides, in pertinent part, that  
[n]o cooperative electric association shall establish or maintain any unreasonable difference as to rates, charges, service, or facilities or as to any other matter, either between localities or between any class of service.  Notwithstanding the provisions of sections 40-6-108(1)(b), any complaint arising out of this subsection (2) signed by one or more customers of such association shall be resolved by the public utilities commission in accordance with the hearing and enforcement procedures established in articles 6 and 7 of  
Title 40 (emphasis supplied).  Complainants also rely on § 40-9.5-107(8), C.R.S., which provides that  
[a]ny conflict arising out of [§ 40-9.5-107, C.R.S.,
] shall be resolved by the public utilities commission in accordance with the hearing procedures established in article 6 of

Title 40 (emphasis supplied).  
21. Complainants assert that the cited statutory provisions grant jurisdiction to the Commission over the subject matter of the Complaint.  In addition, they point out that no statutory provision -- either expressly or impliedly -- conditions the right to have the Commission resolve a complaint on the exhaustion of complaint-related procedures adopted by a cooperative electric association (such as Respondent).  Complainants argue that imposition of such a condition precedent (i.e., a requirement to exhaust internal complaint-related procedures) "would be a redundant exercise which would simply waste time and money.  In any event, under articles 6 and 7 of Title 40, the Commission is not bound in any way by the [Respondent's] complaint process."  Response at 7.  
22. The ALJ finds the arguments advanced by Complainants to be compelling and persuasive.  
23. First, the relevant statutes expressly grant to the Commission the authority to resolve all complaints (such as the Complaint here) brought pursuant to §§ 40-9.5-106 and 40-9.5-107, C.R.S.  The General Assembly did not condition the Commission's subject matter jurisdiction on exhaustion of a cooperative electric association's internal complaint resolution process.  
24. Second, as Complainants note, the Commission's review of a complaint brought under the cited statutory sections is de novo.  The Commission will hear and will decide the complaint case now before it without regard to any decision reached by Respondent during its complaint-related process.  Thus, requiring compliance with Respondent's complaint-related procedures serves no discernible purpose other than bringing a complaint to the attention of Respondent and allowing Respondent an opportunity to resolve the issue before it is brought to the Commission.  (As discussed below, this purpose has been achieved.)  Requiring exhaustion of those procedures in this case would impose costs and result in delay to no purpose.  
25. Third, Respondent cited no persuasive authority for the proposition that the General Assembly intended § 40-9.5-109, C.R.S., which required Respondent (as a cooperative electric association) to promulgate complaint-related regulations, to create a condition precedent to the Commission's exercise of the complaint jurisdiction unequivocally given in §§ 40-9.5-106 and 40-9.5-107, C.R.S.  Had the General Assembly intended § 40-9.5-109, C.R.S., to create a condition precedent, the General Assembly would have manifested its intention through appropriate language.  It did not do so.  The ALJ will not read into §§ 40-9.5-106 and 40-9.5-107, C.R.S., the requested condition precedent because the ALJ finds that to do so would thwart or hamper the clear intent of the General Assembly that the Commission resolve complaints made against cooperative electric associations such as Respondent.  
26. In addition to the arguments advanced by Complainants, there is an additional basis for denying the Motion.  The ALJ finds that the Williams Aff. demonstrates that Complainants have met the spirit and purpose of Respondent's complaint-related regulations, if not their letter.  Respondent had notice of Complainants' complaints and had ample opportunity to address those complaints before the matter was brought before the Commission.  
27. First, the Williams Affidavit establishes that Complainants (through their representatives) met with Respondent's management -- including Mr. Broughton, Respondent's general manager -- on October 7, 2004 to discuss the issues which are the subject matter of the Complaint.
  Response at Exhibit A (Williams Aff.) at ¶ 8.  Following that meeting, Complainants sent a letter to Mr. Broughton addressing the same subject matters.  Id. at ¶ 9.  This letter was followed by numerous meetings on the same subject matters, the upshot of which was that Mr. Broughton, Respondent's general manager, rejected Complainants' position that Respondent is required to provide three phase electrical service to Complainants as part of adequate service to Complainants and that Complainants are not required to pre-pay for the facilities necessary to provide that electrical service.  Id. at ¶¶ 10-15.  As a practical matter, the meetings and correspondence satisfy the substance of the requirement found in Respondent's Regulation No. 10(a) that an informal complaint be made.  

28. Second, the Williams Affidavit establishes that Complainants (through their representative) met with, and made a presentation to, Respondent's Board of Directors on March 15, 2006 and that the subject matter of that meeting/presentation was the same as the subject matter of the Complaint.  Response at Exhibit A (Williams Aff.) at ¶ 17.  Respondent's Board of Directors determined that Complainants have an obligation to pay for the three phase electrical service as a precondition to Respondent's obligation to provide that service.  This action, in essence, affirmed the determination of Mr. Broughton, Respondent's general manager, and followed Complainants' opportunity to present their arguments directly to the Board of Directors.  Id. at ¶¶ 18, 21.  As a practical matter, the March 15, 2006 meeting and Respondent's subsequent communications with Complainants satisfy the substance of the requirement found in Regulation No. 10(b) that a formal complaint be made to, and a determination be made by, the Board of Directors.  
29. The Complainants and Respondent have a lengthy history of interaction on the issues presented in the Complaint.  Respondent has not changed its position on the issues presented in the Complaint since they were first broached in 2004.  In its Motion, Respondent did not explain how Complainants' following the complaint-related procedures would serve any purpose other than complying with the procedures purely for the sake of complying with the procedures.  
Given the facts of this case, requiring Complainants to comply with Respondent's detailed, time-consuming, and exhaustive complaint-related regulations would be a useless act and would serve only to delay the Commission's inevitable consideration of the issues presented
 and to increase the cost for both Complainants and Respondent.  Accordingly, the ALJ finds that Complainants need not exhaust their remedies under Respondent's complaint-

30. related procedures because "compliance [with the complaint-related procedures] is found to be … impracticable or unreasonable."  Motion at Exhibit E at Regulation No. 3.  Thus, even if compliance with the complaint-related procedures were a condition precedent to filing a complaint with the Commission (which it is not), Complainants are excused, in accordance with the terms of Regulation No. 3, from that condition precedent on the facts of this case.  
31. Respondent's first argument is unavailing.  The Motion will be denied insofar as it seeks to dismiss the entire Complaint.  
32. Respondent's second argument addresses only the third claim for relief:  the alleged violation of § 40-9.5-106(3), C.R.S.  The cited subsection requires the rates, charges, and regulations of a cooperative electric association to be just and reasonable.  A complaint which asserts that this subsection has been violated must be signed by  
[a] the mayor, the president or chairman of the board of trustees, or a majority of the council, commission, or other legislative body of an affected county, city and county, city, or town, [b] an affected public utility, … [c] any one or more affected entities constituting a separate rate class of the association or … [d] by not less than twenty-five customers or prospective customers of such association.  
Id. (emphasis and material in brackets supplied).  The Complaint is signed by Complainants.  Respondent argues that none of the listed individuals or entities signed the Complaint and that 25 customers or prospective customers did not sign the Complaint.  Thus, Respondent asserts, the third claim for relief must be dismissed because the statutory requirement pertaining to signing the Complaint, at least as to the third claim for relief, have not been met.  
33. Complainants counter that they satisfy the requirement that a complaint be signed by "any one or more affected entities constituting a separate rate class of the association[,]" as stated in § 40-9.5-106(b), C.R.S.  The Complainants assert that they are, in essence, a de facto rate class because Respondent is imposing only on them the obligation to pre-pay the full cost for a system upgrade which will benefit all customers served by the upgraded portion of Respondent's distribution system.  
34. The ALJ finds the Complainants have met their burden to establish that the proper parties have signed the Complaint vis-à-vis the third claim for relief by making a prima facie showing of threshold jurisdiction.
  The Motion will be denied insofar as it seeks to dismiss the third claim for relief.  
35. For these reasons, the Motion will be denied in its entirety.  

36. Respondent will be ordered to file, on or before noon on April 5, 2007, its answer to the Complaint.  

37. It is now necessary to schedule a hearing and to establish a procedural schedule in this case.  To do so, a prehearing conference will be held on April 6, 2007.  As this is the date of the now-vacated hearing, the parties should be available.  
38. The parties must be prepared to discuss the pending Motion for Expedited Schedule and Interim Relief.
  Resolution of that motion will impact the procedural schedule adopted.  
39. In addition, the parties must be prepared to discuss:  (a) date by which Complainants will file their direct testimony and exhibits; (b) date by which Respondent will file its answer testimony and exhibits; (c) whether Complainants' rebuttal testimony may be given orally at the hearing and, if not, date by which Complainants will file their rebuttal testimony and exhibits; (d) date by which each Complainants and Respondent each will file its corrected testimony and exhibits; (e) date by which each party
 will file its prehearing motions;
 (f) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (g) date by which the parties will file any stipulation reached;
 (h) hearing dates and city in which the hearing will take place;
 (i) date by which each party will file its post-hearing statement of position; and (j) date by which each party will file its response to the post-hearing statement of position of the opposing party.  

40. Further, the parties must be prepared to discuss any matters pertaining to discovery if the procedures and time frames contained in Rule 4 Code of Colorado Regulations (CCR) 723-1-1405 are not sufficient.  The parties are advised that, pursuant to Rule 4 CCR 723-1-1302(c)(II), the ALJ may place limits or restrictions on discovery if the case is an expedited proceeding.  The parties should be prepared to discuss whether such restrictions or limits should be established and, if so, the nature of the restrictions or limits.  
41. Finally, a party may raise any additional issue.  

42. In considering proposed dates, parties should bear in mind that the Complainants have requested expedited treatment of this matter, which request may be granted.  In addition, the parties should be aware of the provisions of § 40-6-108(4), C.R.S., which establish the time for a Commission decision in this complaint proceeding.  
43. The undersigned ALJ expects the parties to come to the prehearing conference with proposed dates for the procedural schedule.  The parties must consult prior to the prehearing conference with respect to the listed matters and are encouraged to present, if possible, a procedural schedule and hearing date(s) which are satisfactory to all parties.  

II. ORDER
A. It Is Ordered That:  
1. The Motion to Dismiss filed by Grand Valley Rural Power Lines, Inc., is denied.  

2. Grand Valley Rural Power Lines, Inc., shall file, on or before noon on April 5, 2007, its answer to the Complaint.  

3. The request made by Gateway Canyons, LLC, doing business as Gateway Canyons Resort, and Western Sky Investments, LLC, that the Commission issue an initial decision in this matter is denied.  
4. The hearing in this matter scheduled for April 6, 2007 is vacated.  

5. A prehearing conference in this matter is scheduled as follows:  
DATE:

April 6, 2007  

TIME:

10:00 a.m.  

PLACE:
Commission Hearing Room  
 

1560 Broadway, Suite 250  
 

Denver, Colorado  

6. At the prehearing conference, the parties shall be prepared to discuss the matters set out above.  

This Order is effective immediately.  

	(S E A L)
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MANA L. JENNINGS-FADER
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Administrative Law Judge
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�  When a matter is referred to an ALJ, the Commission nonetheless may issue an initial decision if it "finds upon the record that due and timely execution of its functions imperatively and unavoidably so requires."  Section 40-6-109(6), C.R.S.  


�  Complainants propose that a three-day hearing be held in Grand Junction, Colorado, commencing on June 11, 2007.  


�  Mr. Broughton is Respondent's general manager.  His affidavit is Exhibit A to the Motion.  


�  Mr. Williams is the President of both Complainants.  His affidavit is Exhibit A to the Response and includes three exhibits.  


�  The ALJ considered the affidavits and the other exhibits attached to the Motion and to the Response.  


�  These regulations, adopted by Respondent's Board of Directors on October 19, 1983, are Exhibit E to the Motion.  


�  Section 40-9.5-109, C.R.S., requires the board of directors of each cooperative electric association to "adopt regulations which specify a procedure for members and consumers to register complaints about and [to] be given an opportunity to be heard by the board on the rates charged by such association, the manner in which the electric service is provided, and proposed changes in the rates or regulations."  


�  An informal complaint addresses "any act or thing done or omitted to be done by [Respondent], including any rule, regulation or charge … established or fixed or proposed to be established or fixed, [which] is in violation, or [which is] claimed to be in violation, of any provision of law or of any order or rule of" Respondent.  Motion at Exhibit E at Regulation No. 10.  


�  The regulation identifies neither the person or body to which the informal complaint is made nor the person or body which refers the informal complaint to the general manager.  


�  This request is presented to the person or body which issued the decision, must be presented within a specific time period, and must state each ground for the request.  Motion at Exhibit E at Regulation No. 21.  


�  The appeal must be filed within a specific time period and must state each ground for the appeal.  Motion at Exhibit E at Regulation No. 21.  


�  This authority is subject to the authority of the General Assembly to enact legislation.  


�  Section 40-9.5-107, C.R.S., establishes the specific duties of cooperative electric associations, including the duty to "provide reasonably continuous and adequate electric utility service to all members and customers[.]"  Section 40-9.5-107(1), C.R.S.  Complainants assert that Respondent has violated this provision, among others.  


�  The issues include Complainants need for three-phase electrical service and Respondent's refusal to provide such service unless and until Complainants pre-paid for it.  


�  Mr. Williams states that counsel for Respondent "did not believe that [Respondent] would change its position [and agreed with Mr. Williams] that the only way to resolve [the] impasse would be for Gateway Canyons or Western Sky to file a complaint with the" Commission.  Response at Exhibit A (Williams Aff.) at ¶ 23.  


�  Respondent may overcome this showing by appropriate evidence.  


�  Complainants seek expedited treatment pursuant to Rule 4 Code of Colorado Regulations 723-1-1302(c).  Absent consent of the parties, Complainants must show good cause for the requested expedited treatment.  


�  For purposes of some portions of the procedural schedule, Complainants will be considered one party.  


� This date must be at least seven days before the final prehearing conference or, if there is no final prehearing conference, at least 10 days before commencement of the hearing.  


�  This date must be at least four calendar days before the first day of hearing.  


�  If the hearing is scheduled in Grand Junction, Colorado as proposed by Complainants, then the Commission will find a suitable location for the hearing.  
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