Before the Public Utilities Commission of the State of Colorado

Decision No. R07-0241-I
Docket Nos. 06A-608R, 06D-436BP, 06A-547BP-EXT


R07-0241-IDecision No. R07-0241-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

06A-608RDOCKET NO. 06A-608R
IN THE MATTER OF THE APPLICATION OF CAM-COLORADO, LLC 116 MAIN STREET, PIKEVILLE, KY 41501 FOR AUTHORITY TO CONSTRUCT A GRADE SEPARATED CROSSING AT COLORADO STATE HIGHWAY 139 AND APPROXIMATELY MILE MARKER 9.4 OVER  A NEW 15-MILE RAIL SPUR TO BE USED TO TRANSPORT COAL AS PART OF THE NEW PROPOSED RED CLIFF MINE PROJECT.
DOCKET NO. 06a-647r

IN THE MATTER OF THE APPLICATION OF CAM-COLORADO, LLC, 116 MAIN STREET, PIKEVILLE, KY, 41501 FOR AUTHORITY TO CONSTRUCT AN AT-GRADE CROSSING AT MESA COUNTY ROAD M.8, APPROXIMATELY 1/2 MILE FROM MACK, COLORADO AS PART OF A NEW 15-MILE RAIL SPUR TO BE USED TO TRANSPORT COAL AS PART OF THE NEW PROPOSED RED CLIFF MINE PROJECT.

DOCKET NO. 06a-654r

IN THE MATTER OF THE APPLICATION OF CAM-COLORADO, LLC, 116 MAIN STREET, PIKEVILLE, KY 41501 FOR AUTHORITY TO CONSTRUCT AN AT-GRADE CROSSING AT MESA COUNTY ROAD 10, APPROXIMATELY 1/8 OF A MILE SOUTH OF COUNTY ROAD R AS PART OF A NEW 15-MILE RAIL SPUR TO BE USED TO TRANSPORT COAL AS PART OF THE NEW PROPOSED RED CLIFF MINE PROJECT.

interim order of 
ADMINISTRATIVE law Judge 
G. Harris Adams
acknowledging waiver, bifurcating docket, addressing procedural matters and ordering status report filing
Mailed Date:  March 23, 2007
APPEARANCES

For the Colorado
GREGG CARSON, ESQ.
Department of
1525 Sherman Street
Transportation:
Fifth floor

Denver, Colorado  80202

For Union Pacific
KATHLEEN SNEAD, ESQ.
Railroad Company: 
1331 17th Street

Suite 406

Denver, Colorado  80202

For Slate River Resources:
JACK LUELLEN, ESQ.

216 16th Street

Suite 1100

Denver, Colorado  80202

For CAM-Colorado, LLC:
RONDA SANDQUIST, ESQ.

1099 18th Street

Suite 2150

Denver, Colorado  80202

For Mesa County:
LYLE DECHANT, ESQ.

544 Rood Avenue

Grand Junction, Colorado

81502-1612

For Ute Water Conservancy
KRISTEN KURATH, ESQ.
District:
EDWARD TOLLEN

200 N. 6th Street

Grand Junction, Colorado

81502-0038

For Colorado Department
CRAIG SNYDER
of Transportation:
MIKE VIRKUTE

INTERVENORS:

Barbara Kelley, P.O. Box 5, Mack, Colorado  81525

Rocky Bartels, Baxter Pass Services, Inc.,
    506 South Road, Mack, Colorado  81525

Carla Garibaldi, 920 R Road, Mack, Colorado  81525

Chris McCallum, 1891 10 Road, Mack, Colorado  81525

Darrell Hespe, 858 R Road, Mack, Colorado  81525

Debby Locke, 1940 11.8 Road, Mack, Colorado  81525

Edmund Cardoza, 961 R Road, Mack, Colorado  81525

G. Lovell Sasser, 964 R Road, Mack, Colorado  81525

Harold Langner, 950 T Road, Mack, Colorado  81525

Ian Smith, 877 R Road, Mack, Colorado  81525

Jennifer Winter, 1960 10 Road, Mack, Colorado  81525

Jennifer Wooten, 642 R Road, Mack, Colorado  81525

Jim McCulley 1708 10 Road, Mack, Colorado  81525

Joanne Leischuck, 1910 10 Road, Mack, Colorado  81525

Joe Hassler, 880 S. Road, Mack, Colorado  81525

Joestes Wyatt, 1681 2.8 Road, Mack, Colorado  81525

Karissa Erickson, 1987 10 Road, Mack, Colorado  81525

Keith Terrell, 642 R Road, Mack, Colorado  81525

Loy Sasser, 625 R Road, Mack, Colorado  81525

Sioux Robbins Bartels, 506 S Road, Mack, Colorado  81525
I. STATEMENT
1. By Decision No. C07-0065, the above-captioned dockets were consolidated and referred to the undersigned administrative law judge (ALJ) for disposition. 

2. By Decision No. R07-0077-I, the ALJ scheduled a prehearing conference to consider hearing dates, review the scope of this proceeding, and address procedural matters or any other matters raised by the parties.  
3. On February 6, 2007, CAM-Colorado LLC (CAM) filed its Waiver of Statutory Time Limit by CAM-Colorado LLC; Motion to Postpone Prehearing Conference; and Motion to Bifurcate Consolidated Proceedings (Motion).

4. By Decision No. R07-0112-I, the ALJ denied the CAM’s Motion to Postpone Prehearing Conference.  As to the remainder of the relief requested in the same pleading, it was found that response time would not expire before the scheduled prehearing conference.  In order to address the remainder of pending motions at the prehearing conference, the ALJ shortened response time to the Waiver of Statutory Time Limit by CAM-Colorado LLC and Motion to Bifurcate Consolidated Proceedings to the prehearing conference.  No written responses were filed to the Motion prior to the prehearing conference.
5. On February 13, 2007, Union Pacific Railroad Company (Union Pacific) filed its Request to Attend Prehearing Conference by Phone and Request for Waiver of Response Time (Union Pacific Motion).  
6. At the assigned time and place, the prehearing conference was called to order.  As a preliminary matter, response time to the Union Pacific Motion was waived and the request was granted.  Representatives for the Colorado Department of Transportation, Union Pacific, and Slate River Resources participated in the conference by telephone.  All other parties appeared in person.

A. Waiver pursuant to C.R.S. § 40-6-109.5

7. The ALJ next inquired of CAM regarding the Waiver of Statutory Time Limit by CAM-Colorado LLC.  The waiver appears to waive the statute to a date specific.  The ALJ clarified that it is CAM’s decision whether to waive the limit; however, waiver to a specific date is akin to being half pregnant.  CAM clarified that the intent was to waive the statutory time limit.  The date offered was merely a suggestion of an appropriate time when the case might be concluded.

8. Based upon such clarification, the ALJ acknowledged that the statutory time for issuance of a decision pursuant to C.R.S. § 40-6-109.5 had been waived for all three of the above-captioned dockets.  

B. Bifurcation of Docket No. 06A-608R.

9. The ALJ next considered the Motion to Bifurcate Consolidated Proceedings.  CAM argued that there are substantial differences between the at-grade and grade separated crossing applications.  It argues the differences are indicated by the lack of interventions in the application regarding the grade separated crossing of Colorado State Highway 139.

10. CAM differentiates the grade separated crossing from the grade crossings and does not oppose consolidation of the at-grade crossings having similar issues.  The intervenor interests appear to be different in the dockets.  The grade separated crossing is located a substantial distance north of the at-grade crossings.  CAM contends that they will be prejudiced by consolidation of all proceedings.

11. CAM believes it would be prudent for the proceedings to be coordinated, but that they can and should be bifurcated.  It was argued that several notices had been disseminated to the public and that public meetings previously made the public aware of the pending applications.  Because of the separate nature of at-grade and grade separated crossings, the burden of proof will substantially differ.  Finally, if the request was granted, it was suggested that the public hearing could still be consolidated on all three applications, but that the evidentiary hearing would be beneficial to be separated.

12. The ALJ began polling the parties to determine whether anyone objected to bifurcation of the grade separated crossing of Colorado State Highway 139.  After several intervenors presented arguments in support of bifurcating the grade separated crossing of Colorado State Highway 139, the ALJ inquired whether any intervenor opposed bifurcation of the grade separated crossing of Colorado State Highway 139.
13. Mr. Hespe was the only party responding to the ALJ’s inquiry among individual intervenors.  Without stating any substantial grounds, he opposed bifurcation because he did not fully understand the consequences of bifurcation.

14. The Mesa County Attorney stated that the County does not oppose bifurcation, provided that the Colorado State Highway 139 crossing would also be subject to the time frames and review in the environmental impact statement process.  Applicant does not oppose coordination of the proceeding with the environmental impact statement process.  Based thereupon, Mesa County does not oppose bifurcation.
15. The ALJ expressed hesitancy in bifurcating these dockets because the Commission recently considered and consolidated them.  However, CAM states good cause for the request and there is substantially no objection to the requested relief.  To the contrary, many stated support for the request.  
16. Many factual issues surrounding the grade separated crossing are distinct from concerns regarding at-grade crossings.  There are efficiencies to be gained by bifurcating the grade separated crossing that does not concern the vast majority of intervenors.  Docket 06A-608R, regarding the grade separated crossing of Colorado State Highway 139 will be bifurcated.
17. In granting the requested relief, the ALJ expressly notes that CAM potentially does so at their peril of the potential for conflicting outcomes in the bifurcated proceedings.  Each docket will stand upon its own record.

18. While bifurcation will be granted, it is noteworthy that all of the dockets have now been assigned to one ALJ that can procedurally coordinate the dockets. The ALJ joins the concerns expressed by Mesa County that these proceedings be coordinated with the environmental impact statement process.  

C. Procedural Schedule
19. Discussion next turned to the timing of the environmental impact statement being prepared by the Bureau of Land Management.  There is no approved schedule.  However, the draft of the environment impact statement is anticipated to be complete during the fall of 2007.  Thereafter, the draft is submitted for public comment over an estimated three to four months.  From issuance of the draft decision to issuance of the record of decision (i.e. the environmental impact statement is final) is anticipated to take anywhere from six to 12 months.

20. There was some discussion surrounding whether the proposed route in the pending applications is final prior to the issuance of the record of decision.  Counsel for Mesa County stated that Ms. Jane Peterson, the Bureau of Land Management’s project manager for the Red Cliff Mine Project environmental impact statement, was present in the hearing room and he offered to call her as a witness in the conference.  Applicant confirmed that Ms. Peterson was the project manager for the environmental impact statement being discussed previously.  Rather than having counsel question Ms. Peterson, the ALJ generally inquired regarding the process that she is conducting and managing.    Ms. Peterson offered her understanding that, as part of the NEPA  process, the federal agency is not allowed to make predecisional decisions prior to the actual signing of the record of decision.  Therefore, she understands that the proposed rail alignment is not final until the record of decision has been signed.  Her statement being consistent with the ALJs general understanding, and no authority presented to the contrary, the ALJ concludes that the alignment proposed in these dockets will not be final until the finalization of the environmental impact statement. 
21. The ALJ inquired of the applicant as to any need to work with the Surface Transportation Board.  Counsel for Applicant confirmed that no application is necessary for the private line proposed.

22. As a matter of administrative efficiency in light of uncertainties address above, the ALJ expressed concerned with establishing a procedural schedule at this time.  Particularly in light of the fact that the proposed route would not be final for several months, no procedural schedule will be adopted at this time.  Rather, Applicant will be ordered to file status reports upon issuance of the draft environmental impact statement, including a copy of the same with the status report.  
23. Recognizing the potential burden of serving the draft environmental impact statement on the numerous parties to these dockets, the ALJ authorized Applicant to serve the status reports via US Mail in an electronic format (i.e.  on a disk or CD).

24. As a final matter, the ALJ requested that the Applicant consider supplementing the application, if feasible, to provide additional detail regarding the surrounding roadways, including alternate access routes, in proximity to the proposed crossings.
II. ORDER
A. It Is Ordered That:  
1. The Waiver of Statutory Time Limit by CAM-Colorado LLC is acknowledged.

2. The Motion to Bifurcate Consolidated Proceedings is granted.

3. Docket No. 06A-608R, regarding the grade separated crossing of Colorado State Highway 139, is bifurcated.  Docket Nos. 06A-647R and 06A-654R shall remain consolidated.  Docket No. 06A-647R will now be the primary docket. 
4. Those parties that became parties to Docket No. 06A-608R by Decision No. C07-0065 shall no longer be parties to Docket No. 06A-608R and shall be removed from the service list therefor.  Only those parties to Docket No. 06A-608R prior to the effective date of Decision No. C07-0065 will remain parties to Docket No. 06A-608R bifurcated by this Order.  Parties shall modify their certificated of service accordingly.

5. All docket numbers and captions in the consolidated proceeding (i.e. no longer including Docket No. 06A-608R) shall be listed on all future filings.  The primary docket number stated in Ordering Paragraph 3 above and its caption shall appear first.  Future filings in Docket No. 06A-608R shall include only the caption for such docket and shall not reflect Docket Nos. 06A-647R or 06A-654R.

6. The filing requirements of Rule 1204 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 are modified for the consolidated proceedings as set forth in this Ordering Paragraph.  In the consolidated proceeding, parties shall file an original and the number of copies of all filings provided for in Commission rules under the primary docket, Docket No. 06A-647R; no copies shall be filed in the additional dockets to the consolidated proceeding (i.e. 06A-654R).

7. Applicant shall file status reports in Docket Nos. 06A-608R and 06A-647R within 30 days following the issuance of the draft Red Cliff Mine Project environmental impact statement.  Such status reports shall include a copy of the draft environmental statement.  Applicant may propose a procedural schedule attempting to coordinate proceedings in the above captioned dockets with the action on decision of the Red Cliff Mine Project environmental impact statement.

8. Applicant is explicitly authorized to serve the status reports required in Ordering Paragraph 7 via US Mail in an electronic format (i.e.  on a disk or CD).
9. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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