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I. statement

1. This docket concerns Civil Penalty Assessment Notice (CPAN) No.81759 81759 issued by Commission Staff onFebruary 13, 2007 February 13, 2007 against RespondentAlbert Garrett doing business as Garrett Towncar Transportation Albert Garrett, doing business as Garrett Towncar Transportation (Garrett Towncar

 REF RESPONDS  \* MERGEFORMAT Garrett Towncar).  The CPAN assessed Garrett Towncar a total penalty of $200 for two violations of Rule 6102(a) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6.  The CPAN sought the maximum civil penalty amount of $100 per violation.  CPAN No. 81759 was served upon Garrett Towncar onFebruary 13, 2007 February 13, 2007.

2. Mr. Garrett received and acknowledged receipt of CPAN No. 81759 on February 13, 2007.

3. CPAN No. 81759 states that “[a]fter ten calendar days of receipt of this Civil Penalty Assessment Notice, you may avoid a hearing in this matter, at any time prior to the hearing, if you pay the full penalty amount shown in the "Total Penalty" section. The Public Utilities Commission will accept your payment as payment in full and as your acknowledgement that you are liable for the violations herein.”  See, CPAN No. 81759.

4. On March 8, 2007, Respondent Garrett Towncar timely paid the total penalty amount for Counts 1 and 2 to the Commission, constituting acknowledgement by Respondent of liability.  In this case, the total penalty amount is $200.00.

5. On March 8, 2007, the Commission also issued Decision No. C07-0200.  Therein, the Commission referred Docket No. 07G-045EC to an Administrative Law Judge (ALJ) for hearing and/or disposition consistent with the discussion at the weekly meeting held on February 21, 2007.  The Commission requested that the  ALJ consider the reasonableness for a one person/employee operation to be fined for not having his own driver record.
6. Judge Mana L. Jennings-Fader thoroughly analyzed the determination of a proper civil penalty in Decision No. R07-0099:

Staff must prove, by a preponderance of the evidence, facts which support the amount of the civil penalty which it asks the Commission to impose (in this case, $11,000).  
With regard to the amount of the civil penalty to be imposed, Rule 1302(b) provides as follows:  

The Commission may impose a civil penalty, where provided by law, after considering evidence concerning the following factors:  

(I)
The nature, circumstances, and gravity of the violation;  

(II)
The degree of the respondent's culpability;  

(III)
The respondent's history of prior offenses;  

(IV)
The respondent's ability to pay;  

(V)
Any good faith efforts by the respondent in attempting to achieve compliance and to prevent future similar violations;  

(VI)
The effect on the respondent's ability to continue in business;  

(VII)
The size of the business of the respondent; and  

(VIII)
Such other factors as equity and fairness may require.  

(Emphasis supplied.)  The issues of whether to issue a civil penalty and, if one is to issue, the amount of the civil penalty are discretionary with the Commission.  In addition, as the Rule makes clear, resolution of these issues requires an evidentiary record.  

As indicated by the use of the word ‘and,’ these eight factors are cumulative.  The absence of proof as to any of these items is not, however, fatal; the Commission simply determines the amount of the civil penalty based on the evidence produced.  On a case-by-case basis, the Commission balances and weighs the stated factors as it deems appropriate.  Finally, imposition of a civil penalty is discretionary, as is the amount assessed….Where, then, should one begin?....  

The ALJ finds that the question of the starting point need not be answered definitively because establishing a particular starting point would be an artificial construct.  The better approach, and the one in harmony with § 40-7-113(1)(a), C.R.S., and Rule 1302(b), is to begin with the full range of options (i.e., from $0.01 to $11,000); then to consider the factors in aggravation and in mitigation, as established at the hearing; and finally to test the civil penalty against the following purposes underlying all civil penalty assessments:  (a) deterring future violations, whether by other similarly-situated household goods movers or by Respondent; (b) motivating Respondent to come into compliance; and (c) punishing Respondent for its past behavior.  This is the approach which the ALJ follows in determining the civil penalty to be assessed in this matter.  
Decision No. R07-0099, 14-15 (footnote omitted).

7. Garrett Towncar’s payment resolves all issues in this docket.  Therefore, the ALJ does not reach the determination of an appropriate penalty amount to impose in this particular case.  Whether to impose a penalty, and in what amount, is determined by Garrett Towncar’s payment, and there is no indication that the Commission was aware that the matter was resolved upon issuance of its decision.  
8. As a result, Docket No. 07G-045EC may now be closed.

9. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. ORDER

A. The Commission Orders That:

1. Payment of the total penalty amount of $200.00 set forth in Civil Penalty Assessment Notice No. 81759 by Albert Garrett, doing business as Garrett Towncar Transportation was fully paid.

2. Docket No. 07G-045EC is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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