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I. statement, findings, and conclusions

The captioned application of Levtzow, LLC, doing business as Mountain Limo (Mountain Limo), was filed with the Colorado Public Utilities Commission (Commission) on December 20, 2006, and published in the Commission’s “Notice of Applications Filed” on December 26, 2006.

1. By the Commission’s Order Setting Hearing and Notice of Hearing (Notice), a hearing is set in this matter to commence in Telluride, Colorado on July 17, 2007.

2. On February 14, 2007, the Intervenor San Miguel Mountain Ventures, LLC, doing business as Telluride Express &/or Chauffeured Express’ (Telluride Express) Motion in Limine and Motion to Dismiss Application, or Alternative Motion for an Enlargement of Time to Supplement Intervenor’s List of Witnesses and Exhibits was filed.  Telluride Express states that the intervention period for this application expired on January 25, 2007.  Telluride Express cites the requirement in the Notice for the applicant to file and serve its list of witnesses and copies of its exhibits.

3. More than ten days having passed since the intervention period expired, Telluride Express properly anticipated, but did not receive, Mountain Limo’s list of witnesses and copies of exhibits.  Based upon such failure, Telluride Express contends that it is prejudiced in the conduct of discovery and preparation for hearing.  Therefore, Telluride Express requests that Mountain Limo be prohibited from offering testimony of any witnesses and from offering any exhibits in support of its application.

4. Response time to the motion expired on March 2, 2007. No response to the motion was filed. 

5. The Notice provides: “If an applicant does not file its testimony or a detailed summary of testimony, and copies of its exhibits with its application, the applicant shall file and serve its list of witnesses and copies of its exhibits within ten days after the conclusion of the notice period.”

6. Similarly, Rule 1405(e)(I) provides:  “If an applicant does not file its testimony or a detailed summary of testimony, and copies of its exhibits with its application, the applicant shall file and serve its list of witnesses and copies of its exhibits within ten days after the conclusion of the notice period.” 

A review of the Commission’s files confirms that Mountain Limo has failed to file a list of witnesses and copies of exhibits in this matter despite the Commission’s notice, the requirements of the rules, and service of the Motion.

7. The Motion states good cause, as discussed below.

8. As to Applicant's failure to file its list of witnesses and copies of its exhibits, the Administrative Law Judge (ALJ) agrees with Telluride Express that, for the reasons set out in the Motion, it is prejudiced by the Applicant's failure to file.

9. It is disturbing that Mountain Limo not only failed to comply with the Commission’s rules and notice, but also ignored the pending Telluride Express Motion.  However, two days following the filing of the motion, Telluride Express filed a pleading making its intention clear to proceed with this application for permanent authority.  Also, since the motion was filed, the parties informally conferred regarding scheduling and the application has been set for hearing to commence on July 17, 2007.  

10. Telluride Express has established that some relief ought to be granted. The ALJ determines, however, that the relief sought (i.e., ultimate dismissal of the Application) is too harsh at this relatively early stage of this proceeding. Applicant’s failure to disclose information is inconsistent with other substantially contemporaneous representations and actions.  Dismissal of this docket would be severe and likely only result in a new filing.  Also, under the present circumstances, any potential prejudice to Telluride Express by the Applicant’s delay can be alleviated because the hearing will not be held for several months.  There are less drastic remedies available to address the issues presented in the Motion.  Consequently, the relief requested in the Motion will not be granted and the application will not be dismissed at this time.

11. The ALJ finds that to address the prejudice arising from Applicant's failure to file, Applicant will be ordered to file its list of witnesses and copies of its exhibits as ordered below.

12. Because the motion to dismiss was conditioned upon prevailing in the Motion in Limine, it will not be addressed further.  Telluride Express’ alternative request for enlargement of time to supplement Intervenor’s list of witnesses and exhibits is now moot and will be denied accordingly.  A modified procedural schedule will be ordered below.

13. Applicant is advised as follows:  If Applicant fails to comply with this Order in all particulars, then the Application will be dismissed and this proceeding will be closed. The ALJ will dismiss the Application and will close the docket without the need for further action by Telluride Express.
II. order

A. It is Ordered That:

1. The Intervenor San Miguel Mountain Ventures, LLC, doing business as Telluride Express &/or Chauffeured Express’ (Telluride Express) Motion in Limine is granted consistent with the discussion above.  The Motion to Dismiss Application is denied.  The Alternative Motion for an Enlargement of Time to Supplement Intervenor’s List of Witnesses and Exhibits is denied as moot.

2. The current procedural schedule for parties to file their respective list of witnesses and copies of exhibits is vacated.

3. On or before May 16, 2007, Levtzow, LLC, doing business as Mountain Limo, (Mountain Limo), shall file and serve its list of witnesses and copies of its exhibits.

4. Failure of Mountain Limo to comply in full with Ordering Paragraph No. 3 will result in dismissal of the Application for an Extension of Certificate of Public Convenience and Necessity PUC No. 47426 and the closing of Docket No. 06A-664CP-Extension.

5. On or before June 16, 2007, Telluride Express shall file and serve its list of witnesses and copies of its exhibits.

2. This Order shall be effective immediately.
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Doug Dean, 
Director
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G. HARRIS ADAMS
________________________________

Administrative Law Judge
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