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I. STATEMENT, findings, and conclusion  

1. On December 4, 2006, Rainbows, Inc., doing business as 453-TAXI (Rainbows or Applicant), filed an Application for an Extension of Certificate of Public Convenience and Necessity PUC No. 54842 (Application).  The filing commenced this proceeding.  

2. The Commission gave public notice of the Application.  Notice of Applications Filed dated December 11, 2006, at 2.  

3. Alpine Taxi/Limo, Inc. (Alpine), timely filed its intervention on January 8, 2007.  With the intervention, Alpine provided its preliminary list of witnesses and exhibits.  

4. Peter Griff and Julian Hollen, doing business as Fresh Tracks Transportation (Fresh Tracks), timely filed their intervention on January 10, 2007.  With the intervention, Fresh Tracks filed its initial list of witnesses and exhibits.  

5. The parties in this matter are Applicant, Alpine, and Fresh Tracks.  

6. By Decision No. R07-0078-I, the Administrative Law Judge (ALJ) scheduled a hearing in this matter for February 28, 2007; reminded the parties of the filing dates in this proceeding;
 and informed the parties that the Commission had deemed the Application complete as of January 17, 2007.  

7. On January 31, 2007, Fresh Tracks filed a Motion for Leave to Late-File Copies of Intervenors' Exhibits.  This motion was granted by Decision No. R07-0142-I.  
8. On January 31, 2007, Fresh Tracks filed a Motion to Dismiss Application (Motion to Dismiss).  Fresh Tracks stated two bases for the relief sought:  First, Applicant had not filed its list of witnesses and copies of its exhibits as required by Rule 4 Code of Colorado Regulations (CCR) 723-1-1405(e) and by the procedural schedule established by the Commission and reiterated in Decision No. R07-0078-I.  Fresh Tracks asserted that it was prejudiced by this failure to file, particularly as the hearing was scheduled for February 28, 2007.  Second, pursuant to § 13-1-127, C.R.S., and Rule 4 CCR 723-1-1201(a), according to Fresh Tracks, Applicant is required to have legal counsel in this matter.  Fresh Tracks asserted that the amount in controversy in this proceeding exceeds $10,000
 and that, consequently, Applicant must have counsel.  Relying on Decision No. C04-0884 and the cases cited there, Fresh Tracks argued that Applicant's filings are nullities unless filed by an attorney.  

9. No response to the Motion to Dismiss was filed.  Consequently, the Motion to Dismiss was unopposed.  

10. By Decision No. R07-0142-I, the ALJ granted the Motion to Dismiss but did not grant the requested relief.  Rather, by that Order, the ALJ vacated the scheduled hearing date; determined that Applicant must have legal counsel in this matter; established the date by which counsel for Applicant must enter an appearance; and established the date by which Applicant must file its list of witnesses and copies of its exhibits.  
11. Importantly, Decision No. R07-0142-I stated the following:  

[¶ I.21.]
Applicant is advised as follows:  If Applicant fails to comply with this Order in all particulars, then the Application will be dismissed and this proceeding will be closed.  The ALJ will dismiss the Application and will close the docket without the need for further action by either Alpine or Fresh Tracks.  

[Ordering Paragraph 7.]
Failure of Rainbows, Inc., doing business as 453-TAXI, to comply in full with Ordering Paragraphs No. 3 through No. 6, inclusive, will result in dismissal of the Application for an Extension of Certificate of Public Convenience and Necessity PUC No. 54842 and the closing of Docket No. 06A-650CP-Extension.  

(Emphasis in original.)  
12. Ordering Paragraph 5 required Applicant's counsel to enter an appearance on or before February 28, 2007.  Review of the Commission's file in this matter reveals that, as of the mailed date of this Decision, no attorney has entered an appearance on behalf of Applicant.  Thus, Applicant failed to comply with Ordering Paragraph 5.  
13. Despite having notice of the consequences of a failure to comply, Applicant did not comply with the first requirement of Decision No. R07-0142-I.  Accordingly, and as clearly stated twice in Decision No. R07-01420I, the ALJ will dismiss the Application without prejudice and will close this docket.  
14. On February 16, 2007, Applicant and Alpine filed a Stipulated Motion for Imposition of a Restrictive Amendment and Conditional Withdrawal of Intervention.  In view of the dismissal of the Application, this stipulated motion will be denied as moot.  
15. Pursuant to § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER 

A. The Commission Orders That: 

1. The Application for an Extension of Certificate of Public Convenience and Necessity PUC No. 54842 is dismissed without prejudice.  

2. The Stipulated Motion for Imposition of a Restrictive Amendment and Conditional Withdrawal of Intervention is denied as moot.  

3. Docket No. 06A-650CP-Extension is closed.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  Applicant was to file its list of witnesses and copies of its exhibits on or before January 22, 2007.  Applicant did not comply with the requirement.  


�  Fresh Tracks supported this assertion with the Affidavit of Jillian Hollen (Hollen Aff.), which is Attachment 1 to the Motion to Dismiss.  





5

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












