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I. statement
1. On October 31, 2005, Qwest Corporation (Qwest) filed a Report of Adoption in which it informed the Commission that Qwest and Pac-West Telecomm, Inc. (Pac-West), had entered into an Interconnection Agreement (ICA) as a result of Pac-West's adoption of the interconnection agreement between Qwest and Intelicom, LLC, which interconnection agreement the Commission had previously approved.  By Decision No. C05-1420, the Commission approved the Report of Adoption.
  

2. Pac-West filed a Petition to Resolve Dispute Regarding Change-in-Law Amendment to ICA (Pac-West Petition).  In that filing, Pac-West states:  (a) the parties have a dispute concerning revision to the ICA language which is necessary appropriately to reflect the Federal Communications Commission's (FCC) ruling in Petition of Core Communications, Inc. for Forbearance under 47 U.S.C. § 160(c) from Application of the ISP Remand Order, Order, 
WC Docket No. 03-171, FCC 04-241, 19 FCC Rcd. 20179 (rel. Oct. 18, 2004) (Core Communications Order); and (b) the parties have exhausted the dispute resolution process contained in the ICA without a satisfactory conclusion to the dispute.  As a result, Pac-West asks the Commission to resolve the "dispute by adopting Pac-West's proposed amendment ... to the [ICA] consistent with the change in law resulting from the" Core Communications Order.  Petition at 10.  

3. Pursuant to Decision No. R06-1032-I, Qwest filed its Response to the Pac-West Petition.  

4. The parties in this proceeding are Pac-West and Qwest.  

5. Following a prehearing conference, the Administrative Law Judge (ALJ) issued Decision No. R06-1032-I.  In that Order, inter alia, the ALJ determined that the Pac-West Petition is a petition for a declaratory order which was filed in the correct docket; in addition, the ALJ approved a procedural schedule.  
6. Qwest filed a Combined Petition for Declaratory Order, Motion to Exercise Right under the [ICA] to Rebut ISP-Bound Traffic Presumption, and Motion for Stay.
  Pac-West filed its Response to the Qwest Filing.  
7. By Decision No. R07-0144-I, the ALJ denied the Qwest Petition, denied the Qwest Motion for Stay, and granted the Qwest Motion to Exercise Right.  The ALJ also ordered the Pac-West Petition and the proceeding to rebut the ISP-bound traffic presumption (ICA § 7.3.6.2.1 proceeding) to proceed on different schedules.  Finally, the ALJ directed the parties to file a proposed procedural schedule for the Pac-West Petition and a proposed procedural schedule for the ICA § 7.3.6.2.1 proceeding.  
8. On February 28, 2006, the parties filed proposed procedural schedules.  Each is discussed below.  

A. Pac-West Petition.  
9. This matter is not governed by the provisions of § 40-6-109.5, C.R.S., with respect to the date by which the Commission should issue a decision.  

10. The parties are unable to agree with respect to the appropriate approach to this matter:  Pac-West views the proceeding as a purely legal issue which does not require an evidentiary hearing while Qwest asserts that factual issues exist which require an evidentiary hearing.
  Consequently, the parties presented two agreed-upon procedural schedules:  one with and one without an evidentiary hearing.  
11. Given the dispute over the need for an evidentiary hearing, the ALJ will adopt (with modifications) the proposed schedule which includes an evidentiary hearing as this proposal provides the greater flexibility.  
12. The following procedural schedule will be adopted:  (a) on or before May 1, 2007, Pac-West will file its initial testimony and exhibits; (b) on or before June 8, 2007, Qwest will file its answer testimony and exhibits; (c) on or before July 20, 2007, Pac-West will file its rebuttal testimony and exhibits; (d) on or before July 27, 2007, either party may file a motion for summary judgment/decision, and response to such a motion will be due as provided in Rule 4 Code of Colorado Regulations (CCR) 723-1-1400;
 (e) on or before August 21, 2007, each party will file its prehearing motions; (f) on or before noon on August 24, 2007, the parties will file any stipulation reached; and (g) hearing in this matter will be held on August 29 and 30, 2007.
  The date for filing post-hearing statements of position will be determined at the conclusion of the hearing.  
13. At the time a stipulation is filed, the parties will be ordered to provide a copy of that stipulation directly to the ALJ.  This requirement will not reduce the number of copies which must be filed in accordance with the Commission’s rules.  

14. At the time a prehearing motion is filed and at the time a response (if any) to a prehearing motion is filed, the filing party will be ordered to provide a copy of the filing directly to the ALJ.  This requirement will not reduce the number of copies which must be filed in accordance with the Commission’s rules.  

15. No prehearing conference will be scheduled at this time.  If a party is of the opinion that a prehearing conference is necessary, the party may file an appropriate motion.  

16. The discovery provisions of Rules 4 CCR 723-1-1405(a) and 1405(b) will apply to this matter.  

17. The parties and their witnesses will be ordered to provide the decision number when referring to a Commission decision.  
The parties and their witnesses will be ordered to provide the docket number, the 

18. decision number, and the FCC Record citation when referring to a decision of the FCC.  See citation form used above in ¶ 2 for Core Communications Order.  
B. ICA § 7.3.6.2.1 proceeding.   

19. This matter is not governed by the provisions of § 40-6-109.5, C.R.S., with respect to the date by which the Commission should issue a decision.  

20. The parties were able to reach agreement on a proposed procedural schedule for the ICA § 7.3.6.2.1 proceeding.  With modifications, the ALJ will adopt the proposed schedule.  

21. The following procedural schedule will be adopted:  (a) on or before September 7, 2007, Qwest will file its initial testimony and exhibits; (b) on or before October 24, 2007, Pac-West will file its answer testimony and exhibits; (c) on or before December 7, 2007, Qwest will file its rebuttal testimony and exhibits; (d) on or before January 8, 2008, each party will file its prehearing motions and response to such a motion will be due as provided in Rule 4 CCR 723-1-1400; (f) on or before noon on January 24, 2008, the parties will file any stipulation reached; and (g) hearing in this matter will be held on January 29-31, 2008.
  The date for filing post-hearing statements of position will be determined at the conclusion of the hearing.  
22. At the time a stipulation is filed, the parties will be ordered to provide a copy of that stipulation directly to the ALJ.  This requirement will not reduce the number of copies which must be filed in accordance with the Commission’s rules.  

23. No prehearing conference will be scheduled at this time.  If a party is of the opinion that a prehearing conference is necessary, the party may file an appropriate motion.  

24. The discovery provisions of Rules 4 CCR 723-1-1405(a) and 1405(b) will apply to this matter.  

25. The parties and their witnesses will be ordered to provide the decision number when referring to a Commission decision in filings (including pre-filed testimony) made in this proceeding.  

26. The parties and their witnesses will be ordered to provide the docket number, the decision number, and the FCC Record citation when referring to a decision or order of the FCC in filings (including pre-filed testimony) made in this proceeding.  See citation form used above in ¶ 2 for Core Communications Order.  
II. ORDER  
A. It Is Ordered That:  
1. The following procedural schedule is adopted for the Petition to Resolve Dispute Regarding Change-in-Law Amendment to ICA filed by Pac-West Telecom, Inc.:  (a) on or before May 1, 2007, Pac-West shall file its initial testimony and exhibits; (b) on or before June 8, 2007, Qwest shall file its answer testimony and exhibits; (c) on or before July 20, 2007, Pac-West shall file its rebuttal testimony and exhibits; (d) on or before July 27, 2007, either party may file a motion for summary judgment/decision, and response to such a motion shall be due as provided in Rule 4 Code of Colorado Regulations 723-1-1400; (e) on or before August 21, 2007, each party shall file its prehearing motions; and (f) on or before noon on August 24, 2007, the parties shall file any stipulation reached.  The date for filing post-hearing statements of position will be determined at the conclusion of the hearing.  

2. Hearing in this matter with respect to the Petition to Resolve Dispute Regarding Change-in-Law Amendment to ICA filed by Pac-West Telecom, Inc., is scheduled for the following dates and times and at the following location:  

DATE:

August 29 and 30, 2007  

TIME:

9:00 a.m. each day  

PLACE:
Commission Hearing Room  
 

1560 Broadway, Suite 250  
 

Denver, Colorado  

3. At the time a stipulation with respect to the Petition to Resolve Dispute Regarding Change-in-Law Amendment to ICA filed by Pac-West Telecom, Inc., is filed, the parties shall provide a copy of that stipulation directly to the Administrative Law Judge (ALJ).  This requirement does not reduce the number of copies which must be filed in accordance with the Commission’s rules.  

4. At the time a prehearing motion with respect to the Petition to Resolve Dispute Regarding Change-in-Law Amendment to ICA filed by Pac-West Telecom, Inc., is filed and at the time a response (if any) to such a prehearing motion is filed, the filing party shall provide a copy of the filing directly to the ALJ.  This requirement does not reduce the number of copies which must be filed in accordance with the Commission’s rules.  

5. The following procedural schedule is adopted for the proceeding pursuant to § 7.3.6.2.1 of the Interconnection Agreement:  (a) on or before September 7, 2007, Qwest shall file its initial testimony and exhibits; (b) on or before October 24, 2007, Pac-West shall file its answer testimony and exhibits; (c) on or before December 7, 2007, Qwest shall file its rebuttal testimony and exhibits; (d) on or before January 8, 2008, each party shall file its prehearing motions, and response to such a motion shall be due as provided in Rule 4 Code of Colorado Regulations 723-1-1400; and (f) on or before noon on January 24, 2008, the parties shall file any stipulation reached.  The date for filing post-hearing statements of position will be determined at the conclusion of the hearing.  
6. Hearing in this matter with respect to § 7.3.6.2.1 of the Interconnection Agreement is scheduled for the following dates and times and at the following location:  

DATE:

January 29-31, 2008, 2008  

TIME:

9:00 a.m. each day  

PLACE:
Commission Hearing Room  
 

1560 Broadway, Suite 250  
 

Denver, Colorado  

7. At the time a stipulation with respect to § 7.3.6.2.1 of the Interconnection Agreement is filed, the parties shall provide a copy of that stipulation directly to the ALJ.  This requirement does not reduce the number of copies which must be filed in accordance with the Commission’s rules.  

8. The discovery provisions of Rules 4 Code of Colorado Regulations 723-1-1405(a) and 1405(b) apply in this proceeding.  

9. In filings (including pre-filed testimony) made in this proceeding, the parties and their witnesses shall provide the decision number when referring to a Commission decision.  

10. In filings (including pre-filed testimony) made in this docket, the parties and their witnesses shall provide the docket number, the decision number, and the FCC Record citation when referring to a decision or order of the FCC.  The citation form used above in ¶ I.2 for Core Communications Order is an example of the information to be provided and the format to be used with respect to FCC decisions and orders.  
11. The parties shall make the filings and shall follow the procedures set out in this Order.  

12. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  The Qwest and Pac-West ICA was amended subsequently one time.  See filing made pursuant to Rule 4 Code of Colorado Regulations 723-2-2533, dated April 12, 2006.  


�  The Petition for Declaratory Order is referred to as the Qwest Petition.  The Motion to Exercise Right under the [ICA] to Rebut ISP-Bound Traffic Presumption is referred to as the Qwest Motion to Exercise Right.  The Motion for Stay is referred to as the Qwest Motion for Stay.  The entire filing is referred to as the Qwest Filing.  


�  Qwest did not identify the asserted factual issues.  


�  This is the latest date by which a party may file a motion for summary decision/judgment.  Nothing prevents a party from filing such a motion at any earlier time.  


�  The filing dates for motions and for any stipulation are additions to the schedule proposed by the parties.  


�  The filing dates for motions and for any stipulation are additions to the schedule proposed by the parties.  
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