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I. STATEMENT
1. This docket was initiated on August 31, 2006 when Public Service Company of Colorado (Public Service) filed an application with the Commission to approve its 2007 Renewable Energy Standard Compliance Plan and Waiver of Rule 3661(F)(I).

2. By Decision No. C06-1323, the Commission referred various prehearing and discovery matters to an Administrative Law Judge (ALJ) for determination.

3. On January 26, 2007, Public Service filed its Second Motion for Extraordinary Protection of Bid and REC Pricing Information (Motion).  Public Service seeks extraordinary protection for information contained in the Highly Confidential Supplemental Direct Testimony of Beth Chacon and Highly Confidential Exhibits BJC-1 and BJC-2 dealing with Highly Confidential bid and Renewable Energy Credit (REC) pricing information. 

4. The extraordinary protection requested is to limit access to this Highly Confidential bid information to only the Commissioners, the ALJs, Staff, the OCC, and the attorneys general representing such groups.

5. Public Service argues that information is publicly available regarding other aspects of the process that the Company used to solicit responses to its December 2006 Requests for Proposals for Solar Energy and Customer-Sited Renewable Energy Credits (SO-REC), released December 4, 2006.  

6. Public Service is making public all other aspects of the process that the Company used to solicit the December 2006 RFP bids in question and to calculate the REC price that will be included in the 10-100 kW Medium Size Offer, which is described in the Company's Supplemental Direct Testimony and Volume 4 to the 2007 Renewable Energy Standard Compliance Plan filed in this docket. The RFP is a public document, filed by the Company as part of this Supplement to Application for Approval of Compliance Plan on January 26, 2007. Testimony and exhibits are provided by the Company in this docket for review that explains the Company's Renewable Energy Standard Compliance Plan and the Supplement to that Plan. The acquisition process related to the December 2006 RFP for the RECs that are anticipated to be acquired under this solicitation is clearly set forth in a public manner. The only information that the Company wishes to keep Highly Confidential relates to the details of the bids themselves and the Company's evaluation of these bids and this same information as it was used to calculate the REC price that will be included in the 10-100 kW Medium Size Offer as described in Ms. Chacon's Highly Confidential testimony. 

7. Public Service states that extraordinary protection for Highly Confidential bid information submitted in competitive solicitations conducted by the Company has been routinely granted by the Commission. The theory behind this protection is this: each bidder has a substantial proprietary interest in its proposed project. These bidders may very well wish to bid these same or similar projects in response to another Public Service solicitation or the solicitation of another utility. To protect these bidders, their project information should not become public knowledge. In addition, to preserve the integrity of the bid process, Public Service does not want bidders to see what each other have bid. The Company contends that price disclosure of bid information would only provide information to bidders that would allow them to adjust their bids next time, upward, once they have information on the prices, and other market intelligence on the projects that would be proposed by their competitors. Public Service and its customers could be harmed by any disclosure that would taint the competitive procurement process.

8. Finally, Public Service contends that requested extraordinary protections strike the appropriate balance between:  1) the need for regulatory disclosure of the bids so that the Company's selection can be reviewed; and 2) the need to protect the bid process itself from taint. By giving access to members of the Staff and the OCC these parties, who are charged by law to assure that the Company acts in the public interest and that the interests of residential customers are protected, can provide adequate review and comment to the Commission on whether there are any issues with the Company's selection of the winning bid.

9. On February 6, 2007, CoSEIA filed its Response in Opposition to Public Service’s Second Motion for Extraordinary Protection of Bid Information.  No other party opposed the requested relief.
10. Without citing any authority, CoSEIA first states that a rule purporting to allow the denial of a party access to information upon which the matter may be decided is void on its face.

11. Secondly, CoSEIA states that Rule 1100 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, is unconstitutional under both the Constitution of Colorado and that of the United States.  It is void as a matter of law for violating due process by denying parties, and their counsel, access to material information.  It is further argued to be void because the rule either provides inadequate means of determining when "extraordinary protection" is appropriate, or the rule provides the oxymoronic guidance of a rule that requires adjudication on general principles, as there are no standards for determining when "extraordinary protection" is appropriate contained in the rule.
12. CoSEIA argues that the rule as written is overly broad, and contains no safeguards confining its application to actual extraordinary circumstances, if indeed any such might exist, that would limit its application to those circumstances justifying the effective denial of counsel to all non-governmental interveners.

13. Aside from validity of the rule, CoSEIA argues that the rules should, at a minimum, require a showing of “extraordinary” facts, which must necessarily include why the protections available under the rule are inadequate, and why nothing short of the denial of a party's effective participation in the hearing will meet its needs resulting from the extraordinary facts.  CoSEIA goes on to argue that such extraordinary facts have not been demonstrated.
14. It is generally stated that granting the requested relief would leave only “the agents of the government and a state-created and defended monopolist with full access to the material evidence upon which this proceeding will be decided.”
15. It is generally stated that the frequency of the requests similar to the pending request is increasing because the underlying factual circumstances are relatively commonplace in the electricity market environment of today.

16. CoSEIA contends that relief is being requested without any showing of the inadequacy of the protections contained in Rule 1100 that specifically addresses concerns relating to competitors, and competitive access.  Public Service’s arguments infer that failure to granted the relief requested will result in the subject information being made public.  However, CoSEIA argues that such a contention ignores the requirements of the Commission’s rule (including specific safeguards).   CoSEIA contends that the rule appropriately protects sensitive business information.  
17. CoSEIA contends that Public Service’s concerns regarding the integrity of the bid process and potential harm to Public Service and its customers, have not been demonstrated through competent expert testimony explaining just how the “integrity of the bid process” might be harmed, or how any disclosure to interveners' counsel -- subject to the protections afforded by Rule 1100 -- might “taint” the competitive procurement process.
18. CoSEIA argues that denying access to the subject information would effectively bar it from meaningful participation in the proceeding, thereby being deprived of the right to counsel, the right to be heard in the determination of matters by which it is affected, and the right to inquire further of the facts alleged, the circumstances in which such facts take life and become meaningful, and to offer to the Commission a perspective not limited to that of individuals and agents holding the formidable combination of both a monopoly of economic right to serve electricity customers within its territory, and the government monopoly of physical enforcement power.

19. Counsel for CoSEIA contends that he, subject to an appropriate confidentiality agreement, should be allowed to see all relevant information filed in a legal proceeding, with the possible exception of issues of national security, which has not yet been alleged in this case. 

20. CoSEIA opposes Public Service’s contention that the proposed protections strike an appropriate balance and argues that it is for the Commission to balance the interests of those affected, not Public Service.  Based upon a proper balancing CoSEIA contends that the government should not be allowed to operate in secrecy.
21. Finally, CoSEIA requests that in the event that the Commission should grant Public Service’s request for extraordinary protection that such decision be certified as an interim order as immediately appealable via exceptions pursuant to Rule 1502(b), or such other available certification or other action by the Commission that would allow immediate or expedited review of the validity of the rule and decision opposed hereby.

A. Discussion

22. Since agency rules are presumed valid, CoSEIA has the burden of establishing their invalidity by demonstrating that the Commission exceeded its authority. Mile High Greyhound Park, Inc. v. Colorado Racing Comm'n, 12 P.3d 351, 353 (Colo. Ct. App. 2000).  Notably, the Commission’s construction of its own governing statute is entitled to great weight. Id.  CoSEIA failed to demonstrate that the Commission exceeded its powers in adopting the Rules of Practice and Procedure.

23. The Commission’s Rules of Practice and Procedure define the procedure by which a party may request extraordinary protection for information claimed to be confidential beyond those procedures otherwise provided for confidential information in the Commission rules.  See Rule 1100(a)(III), 4 CCR 723-1.  In accordance with Rule 1100(a)(III), 4 CCR 723-1, the burden is upon Public Service to show good cause as to why the subject information requires extraordinary protection.  Despite CoSEIA’s contention that the rule should require a demonstration of extraordinary facts to support the requested relief, it does not.  Rather, the rule properly focuses upon the need to protect information. 
24. Commission rules and procedures have been carefully crafted to ensure that all parties that appear before this Commission are afforded adequate due process protections.  The Commission contemplated that appropriate extraordinary protections may be imposed based upon the facts and circumstances present in each case.  See Decision No. C05-1093 in Docket No. 03R-528ALL (Though not the final decision in this rulemaking docket, subsequent decisions did not affect Rule 1100, 4 CCR 723-1).  In the event relief is granted, Commission practice has been to distinguish the subject matter with a Highly Confidential designation.  

25. Public Service argues that the Commission has routinely granted extraordinary protection for losing bids that have been submitted in competitive solicitations. The Commission has recognized that a generation project that fails to win a contract this time around could be re-bid into a subsequent solicitation. See, e.g., Commission Decision No. C06-0046 (January 23, 2006).  

26. The heart of the Commission’s policy is to protect the confidentiality of the bid process in order to encourage competitive bidding and protect the integrity of the bid process.  This policy must be weighed in a particular docket against the facts and circumstances present in each case.  This pervasive policy has been recently addressed by the Commission’s ruling on uncontested motions in Decision Nos. C07-0084 and C07-0104.
27. The Commission extended reliance upon a competitive acquisition process to acquire new renewable energy resources in the most cost-effective manner. Rule 3655(a).

28. Addressing due process concerns, the Commission has recognized:  
It is manifest that due process requires that a respondent receive meaningful notice and an opportunity to be heard in a matter before this Commission. According to the U.S. Supreme Court, ‘the fundamental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner.’ Mathews, 424 U.S. 319, 333. That being established, the extent of process due must be determined. In laying the groundwork to ascertain what process is due, the Court has held that the extent of the process due increases with the severity of the deprivation. According to the Court, ‘due process is not a fixed menu of procedural rights. How much process is due depends on the circumstances.’ Gilbert v. Homar, 520 U.S. 924, 930-31, 117 S.Ct. 1807, 138 L.Ed.2d 120 (1997). The Court has further found that due process is flexible and calls for such procedural protections as the particular situation demands. Morissey v. Brewer, 408 U.S. 471, 481, 92 S.Ct. 2593, 2600, 33 L.Ed. 484; FDIC v. Mallen, 486 U.S. 230, 240, 108 S.Ct. 1780, 1787-88, 100 L.Ed.2d 265. 
In determining what process is due, under Mathews, a court must balance three factors: (1) the private interest that will be affected by the official action; (2) the risk of an erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards; and (3) the government's interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail. Mathews, 424 U.S. at 334-35, 96 S.Ct. 893.
(Decision No. C01-0876, at 5-7.)
29. Consistent with the Commission’s rules, the interests must be weighed of both protecting the confidential data and providing due process. Thus, precise procedures will be adopted as needed and on a case-by-case basis.

30. The Commission has recognized due process concerns when the potential existed for a party carrying a burden of proof to be precluded from accessing evidence.   See, Decision No. C04-1249, at 7. CoSEIA does not bare the burden of proof in this proceeding.
31. In its intervention, CoSEIA stated that it is the trade association for solar equipment manufacturers, developers, and installers in the State of Colorado.  Its headquarters is in Colorado and it has members, staff, board members and supporters who live and recreate in Colorado and are customers of Public Service.
32. COSEIA states that is has a substantial interest in this proceeding because the 2007 Renewable Energy Standard targets under Amendment 37 are fast approaching. CoSEIA seeks to participate in implementing the “solar components to the Amendment 37 Renewable Energy Standard on schedule and at reasonable costs to electricity ratepayers and the CoSEIA members’ livelihoods.”  Intervention at ¶4.  CoSEIA did not know what evidence, if any, it would bring forward in this proceeding.  Intervention at ¶5.

33. CoSEIA filed no answer testimony in this docket.

34. CoSEIA has demonstrated little specific need to access to the highly confidential information other than to conclude:  “this intervener is effectively barred from meaningful participation in the proceeding, thereby being deprived of the right to counsel, the right to be heard in the determination of matters by which it is affected, and the right to inquire further of the facts alleged, the circumstances in which such facts take life and become meaning, and to offer to the Commission a perspective not limited to that of individuals and agents holding the formidable combination of both a monopoly of economic right to serve electricity customers within its territory, and the government monopoly of physical enforcement power.”  Opposition at 17.
35. Although CoSEIA failed to demonstrate that the Commission is not empowered to grant the requested relief, counsel for CoSEIA properly notes the extraordinary nature of the request to preclude an attorney for an active intervenor from accessing evidence in a proceeding to which his client is a party.  CoSEIA also notes safeguards for entrusting an attorney admitted to practice law in the State of Colorado with highly confidential information and the availability of restrictions upon the use of that information.

36. Without regard to the basis for each ground, in considering the 1999 Integrated Resource Plan, the Hearing Commissioner found that: “The Company's and CIEA's suggestion that parties such as the City of Denver--no one has contended that these entities lack standing to participate as parties to this case--simply be denied all access to certain relevant information would likely constitute a violation of due process. This is so especially in light of the protective provisions that have been established to maintain the confidentiality of information in this case.” Decision No. R00-1176-I.  Notably, the protective provisions were less restrictive than the protective provisions afforded by this Order.

37. The Commission’s policy justifies and supports restricting CoSEIA’s access to highly confidential information, particularly considering its competitive interests.  However, to preclude any access to the highly confidential information tilts the scales totally in favor of the protection of bids and subordinates any interests of the affected intervenor.  Aside from the demonstration of need, the increased risk of disclosure to CoSEIA’s counsel pursuant to appropriate protections is miniscule.  
38. It is also notable that administrative burdens in the hearing process might be lessened by allowing CoSEIA’s counsel to participate in the entire proceeding.

39. There is some level of assurance to the Commission and the public that the Staff and the OCC have been provided access to all bid information.  However, the CoSEIA appropriately points out that parties external to the government have legitimate interests and unique information affecting this proceeding.

40. The assurances of compliance and available protections for highly confidential information overcome Public Service’s demonstration of potential risk of allowing counsel of record to review such information to prepare for hearing.  Public Service will be ordered to make the highly confidential information protected by this order available to counsel for CoSEIA at Public Service’s offices in Denver Colorado.  

41. Counsel for CoSEIA will be prohibited from disclosing the information contained in the Highly Confidential Supplemental Direct Testimony of Beth Chacon and Highly Confidential Exhibits BJC-1 and BJC-2 dealing with Highly Confidential bid and REC pricing information, in any form, to his client, CoSEIA.
42. There is no demonstrated reason to believe that the limited access, subject to the protections herein, will impact future competitive bidding in any way.  

43. CoSEIA’s request that this interim order be certified as immediately appealable by exceptions in accordance with Rule 1502, 4 CCR 723-1.  As the presiding officer over referred matters, the ALJ will so certify this interim order as immediately appealable via exceptions.
44. Public Service has demonstrated good cause for the highly confidential designation of the information contained in the Highly Confidential Supplemental Direct Testimony of Beth Chacon and Highly Confidential Exhibits BJC-1 and BJC-2 dealing with Highly Confidential bid and REC pricing information.  
II. ORDER
A. It Is Ordered That:  
1. Public Service Company of Colorado’s (Public Service) Second Motion for Extraordinary Protection of Bid and REC Pricing Information, filed on January 26, 2007, is granted, consistent with the discussion above.  

2. The information identified in the Second Motion for Extraordinary Protection of Bid and REC Pricing Information filed January 26, 2007 and claimed to be highly confidential, whether the information is filed in or with testimony in this docket or the information is produced in response to discovery in this docket, shall only be made available to Commissioners, the Administrative Law Judge, Commission Advisory Staff, Commission Litigation Staff, the Colorado Office of Consumer Counsel, and legal counsel for each of these groups.  As addressed below, such information shall also be made available to counsel for CoSEIA.  

3. The information contained in the Highly Confidential Supplemental Direct Testimony of Beth Chacon and Highly Confidential Exhibits BJC-1 and BJC-2 dealing with Highly Confidential bid and Renewable Energy Credit ("REC") pricing information shall be made available to counsel for CoSEIA at the offices of Public Service Company of Colorado in Denver, Colorado.  

4. Counsel for CoSEIA will be prohibited from disclosing the information contained in the Highly Confidential Supplemental Direct Testimony of Beth Chacon and Highly Confidential Exhibits BJC-1 and BJC-2 dealing with Highly Confidential bid and REC pricing information, in any form, to his client, CoSEIA.

5. All highly confidential information in this docket shall otherwise be protected in accordance with Rule 1100 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 to the extent not otherwise inconsistent with this Order.

6. Persons authorized access to information claimed to be highly confidential shall only do so in accordance with this Order and Rule 1100, 4 CCR 723-1, as further restricted by this Order.  Counsel for CoSEIA is specifically reminded of the obligation of Rule 1100(j)(I), 4 CCR 723-1, to return all confidential documents and information produced herein to the party producing the same within seven days of the conclusion of this proceeding.
7. As the presiding officer over referred matters, this interim order is certified as immediately appealable via exceptions.
8. This Order is effective immediately.  

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge


G:\order\R07-0167-I_06A-478E_022607ha_2ndEO_lp.doc:lp
13

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












