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I. STATEMENT
1. By Decision No. R06-1439-I, it was found that the pending motions for recovery of attorney fees and costs are not moot based upon withdrawal of the Application.  Golden West Commuter, LLC’s (Golden West) request for hearing on pending motions for recovery of attorney fees and costs was granted.  Cross motions for recovery of attorney fees and costs filed by Golden West and Schafer-Schonewill and Associates, Inc., doing business as Englewood Express and/or Wolf Express Shuttle (Wolf Express) were set for hearing.  All other requests for relief pending in this docket on September 29, 2006, were denied as moot.

2. By Decision R07-0032-I, the hearing was rescheduled to commence on February 23, 2007.

3. By Decision No. R07-0141-I, Golden West’s Alternative Motion for Joinder of Kissinger & Fellman, P.C. as Party to the Proceeding or for Variance of Rules to Permit Discovery upon Kissinger & Fellman, P.C. was denied.

4. On February 20, 2007, at 4:58 p.m., Applicant’s Motion to Set Aside Decision No. R07-0141-I Denying Motion for Joinder or Variance of Rules (Motion) was filed.  Golden West seeks to set aside Decision No. R07-0141-I, in accordance with Rule 1502(d) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, and obtain a ruling that would authorize the discovery attached to Applicant's motion filed February 6, 2007.

A. Timing
5. Applicant provides additional information addressing the timing of the filing requesting relief.  Initially, it is contended that the discovery was served in sufficient time to obtain responses and to file any motion for discovery sanctions even under prior Commission rules requiring such motions be filed no later that seven days prior to hearing.  The ALJ finds this argument unpersuasive because it fails to consider current rules or the fact that Applicant was never authorized to conduct discovery in the manner requested at the time of such service.  Additionally, had the requested relief been granted, K&F would have been allowed a reasonable time to respond to the requested discovery before being required to provide responses as provided in Rule 31 C.R.C.P.  Golden West proposed no forum for such responses.
6. Counsel explains that he suffered an injury that caused him to refrain from all but the most ministerial duties of his law office for 30 days (i.e. approximately December 13, 2006 through January 13, 2007).  Upon returning to practice, the utmost priority was given to a serious immigration case that delayed work upon other matters until January 29, 2007.  During that week, Counsel reviewed the file in this case and made the initial determination that more information was needed, but relief was not requested before February 5, 2007 because Counsel did not want to be precipitous and wanted to insure that there was no other way to get the information.  
7. Counsel states that in 25 years practicing law, he has never had a similar series of events that caused such a logjam in his office.  However, it was not foreseeable and many hours have been spent trying to catch up. Under the circumstances, Counsel is personally hurt by any aspersions that the delay was calculated, and denying Golden West's request to conduct discovery against KF on such grounds is error.

8. While Applicant has provided further justification for the timing of the motion filed, the arguments presented do not overcome the inadequate amount of time before the hearing in this matter to afford the remedy requested.  As stated above, had the requested relief been granted, K&F would have been allowed a reasonable time to respond to the requested discovery before being required to provide responses as provided in Rule 31 C.R.C.P. Golden West proposed no forum for such responses.

9. Another timing irregularity becomes apparent in reviewing the proceedings to date.  This dispute arose several months ago.  The hearing in this docket on pending matters was previously scheduled to occur on January 12, 2007.  On December 26, 2006, Golden West requested that the hearing be rescheduled “due to a serious conflict – a meeting that cannot be rescheduled.  There will be no one qualified to testify available on that day.”  Applicant’s Motion to Continue, Vacate and Reschedule, Hearing Request for Shortened Response Time at 1.  Applicant’s counsel was advised of the conflict on December 13, 2006, and was instructed to request that the hearing be rescheduled.  The hearing was vacated and rescheduled by Decision No. R07-0032-I, dated January 5, 2007.

10. The appropriate skepticism of the Motion (particularly as to the request for joinder), tainted by counsel’s case management and the fact that the need for discovery apparently did not arise when the prior hearing date was not vacated until one week before the scheduled hearing date, does not justify the requested relief that cannot reasonably be afforded before the scheduled hearing in the matter.  

11. Counsel’s request is further suspect in light of the explanation of timing of the prior motion to reschedule filed during work restrictions limiting counsel to ministerial duties of his law office, that states:  “III. Applicant advised its counsel of its conflict and requested a rescheduling back on December 13, 2006. Unfortunately, that evening, before counsel could draft this pleading, he suffered a horseback riding accident which landed him in the emergency room. Counsel was out of the office for about a week, returning only hours before the great blizzard shut Denver down.  Applicant apologizes for any inconvenience this short delay may have caused.”  The grounds for the motion were the unavailability of a witness, not counsel.  This motion makes no mention of limitations on the ability to practice law or other pending matters.  To the contrary, a date five days earlier than the scheduled hearing date was proposed as an available hearing date.  
B. Unclean Hands
12. Applicant notes that Wolf Express waited more than three months after acknowledging that the issues raised in Golden West's application were related in a number of respects to matters in which Golden West's counsel previously had represented Wolf Express before filing its motion to disqualify.  Applicant posits the timing was a trial tactic, yet no ruling in this proceeding has castigated Wolf Express for such dilatory filing.  
13. No relevance of the timing issue addressed has been shown to matters pending.  Thus, the argument will not be considered further at this time.

C. Making K&F a Witness

14. Applicant wrongfully contends that the ALJ adopted the argument that Golden West's real motive for requesting that K&F be joined as a party would be to make K&F, and particularly Richard P. Kissinger, (hereafter, "Kissinger") a witness and thereby disqualify K&F from representing Wolf Express.   Applicant goes on to argue the false contention.

15. Decision R07-0141-I did not deny the request for joinder of K&F on the grounds that it will lead to disqualification.  To the contrary, paragraph 27 makes clear that matters of disqualification were not reached in the decision.

16.  Applicant’s assumption is incorrect.  No ruling has been made as to witnesses at hearing.  The argument presented goes beyond the scope of relief requested in the Motion.  No request is pending as to witnesses at hearing or evidentiary matters.  Therefore, the argument will not be further addressed.

D. K&F as a Necessary Party
17. Applicant states that Rule 1200(a)(VI) of the Commission's Rules of Practice and Procedure and Rule 19 C.R.C.P. authorizes the joinder of parties and establishes criteria therefor.  
18. However, Applicant goes on to argue the presence of K&F as a party or a witness.  There is no need for any witness to be a party to the docket in order to have them present to testify and Applicant failed to demonstrate that complete relief cannot be accorded in absence of K&F being made a party.  As stated above, no request is pending as to witnesses at hearing or evidentiary matters.  Therefore, the argument will not be further addressed.
E. Hardship Brought On by Disqualification.

19.  Applicant addresses Wolf Express’ argument that joinder and disqualification of K&F would cause an extreme hardship for Wolf Express.  Having denied the joinder of K&F, and the issue of disqualification of K&F not pending, the argument is moot and will not be addressed further at this time.

F. K&F as a Necessary or Indispensable Party

20. Golden West initially incorporates the false assumption that the ALJ ruled that Golden West’s argument regarding disqualification of K&F is without legal or equitable merit.  Based upon that false assumption, Golden West argues that, in absence of granting the requested 
relief to set aside Decision No. R07-0141-I, the Commission must consider whether K&F is an indispensable party and, if so, whether Wolf Express’ claims for attorney’s fees should be dismissed.

21. Golden West argues: “Among the factors to consider in the determination of whether a party is indispensable is to what extent a judgment rendered in the person’s absence might be prejudicial to him or to existing parties.  As set forth above, Golden West is entitled to probe the evidence SSA [Wolf Express] has filed against Golden West.  This evidence includes affidavits from Kissinger and other employees of KF [K&F].   Since affidavits cannot be cross-examined, Golden West needs the ability to cross-examine the affiants.  Without that ability, Golden West will be prejudiced.”  Motion at 9.

22. Golden West’s argument will not be addressed further because, as addressed above, it is based upon a false foundation.  Further, Golden West wrongfully implies that the only way Golden West might be able to probe potential evidence at the scheduled hearing is to make K&F a party.  

23. As to Rule 19(b), that portion of the rule only applies where a person as described in subsections (a) (1) and (a) (2) of the Rule cannot be made a party.  Because Golden West failed to demonstrate this condition precedent, the following arguments will not be further considered herein.
II. ORDER

A. It Is Ordered That:

1. Applicant’s Motion to Set Aside Decision No. R07-0141-I Denying Motion for Joinder or Variance of Rules filed by Applicant, Golden West Commuter, LLC (Golden West), on February 20, 2007 is denied.

2. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� Golden West references cross motions to disqualify counsel for Golden West and Wolf Express; however, such motions were denied by Decision No. R06-1439-I.
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