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I. statement
1. On October 31, 2005, Qwest Corporation (Qwest) filed a Report of Adoption in which it informed the Commission that Qwest and Pac-West Telecomm, Inc. (Pac-West), had entered into an Interconnection Agreement (ICA) as a result of Pac-West's adoption of the interconnection agreement between Qwest and Intelicom, LLC, which interconnection agreement the Commission had previously approved.  By Decision No. C05-1420, the Commission approved the Report of Adoption.
  

2. On July 18, 2006, Pac-West filed a Petition to Resolve Dispute Regarding Change-in-Law Amendment to ICA (Pac-West Petition).  In that filing, Pac-West states:  (a) the parties have a dispute concerning revision to the ICA language which is necessary appropriately to reflect the Federal Communications Commission's (FCC) ruling in Petition of Core Communications, Inc. for Forbearance under 47 U.S.C. § 160(c) from Application of the ISP Remand Order, Order, WC Docket No. 03-171, FCC 04-241, 19 FCC Rcd. 20179 (rel. Oct. 18, 2004) (Core Communications Order); and (b) the parties have exhausted the dispute resolution process contained in the ICA without a satisfactory conclusion to the dispute.  As a result, Pac-West asks the Commission to resolve the "dispute by adopting Pac-West's proposed amendment ... to the [ICA] consistent with the change in law resulting from the" Core Communications Order.  Petition at 10.  

3. Pursuant to Decision No. R06-1032-I, Qwest filed its Response to the Petition on September 20, 2006.  

4. The parties in this proceeding are Pac-West and Qwest.  

5. Following a prehearing conference, the Administrative Law Judge (ALJ) issued Decision No. R06-1032-I.  In that Order, inter alia, the ALJ determined that the Pac-West Petition is a petition for a declaratory order which was filed in the correct docket; in addition, the ALJ approved a procedural schedule.  
6. Qwest filed a Combined Petition for Declaratory Order, Motion to Exercise Right under the [ICA] to Rebut ISP-Bound Traffic Presumption, and Motion for Stay.
  Pac-West filed its Response to the Qwest filing in which it addresses each of the three requests.  
7. Each of the requests is discussed below.  
A. Terms of the ICA regarding change in law and dispute resolution  

8. To address Qwest's pending petition and motions, it is necessary to understand the change in law provision and the dispute resolution provisions of the ICA.  

9. The ICA's change in law provision is § 2.2 of the ICA.  As pertinent here, that section states:  

To the extent that the [law, rules, regulations, and interpretations of same which exist at the time the ICA is executed (Existing Rules)] are vacated, dismissed, stayed or materially changed or modified, then this [ICA] shall be amended to reflect such legally binding modification or change of the Existing Rules.  

(Emphasis supplied.)  If there is a dispute with respect to the amendatory language necessary to reflect a change in the Existing Rules, then the dispute resolution process contained in § 5.18 of the ICA applies.  
10. Section 5.18.1 of the ICA states, in relevant part:  

Dispute resolution under the procedures provided in this Section 5.18 shall be the preferred, but not the exclusive, remedy for all disputes between Qwest and [Pac-West] arising out of this Agreement or its breach.  Each party reserves its rights to resort to the Commission  

as a forum for resolution of a dispute (emphasis supplied).  See also § 5.18.6 of the ICA ("Nothing in this [Dispute Resolution] Section is intended to divest or limit the jurisdiction and authority of the Commission ... as provided by state and federal law.").  

11. Section 5.18.2 of the ICA provides for a business-to-business dispute resolution process involving "a vice-presidential level employee or a representative with authority to make commitments" from each company.  These representatives  
review, meet, and negotiate, in good faith, to resolve the Dispute.  The Parties intend that these negotiations be conducted by non-lawyer, business representatives, and the locations, format, frequency, duration, and conclusions of these discussions shall be at the discretion of the representatives.  By mutual agreement, the representatives may use other procedures, such as mediation, to assist in these negotiations.  The discussions and correspondence among the representatives for the purposes of these negotiations shall be treated as Confidential information developed for purposes of settlement, and shall be exempt from discovery and production, and shall not be admissible in any subsequent arbitration or other proceedings without the concurrence of both of the Parties.  

This business-to-business process is initiated "[a]t the written request of either Party (the Resolution Request), and prior to any other formal dispute resolution proceedings[.]"  Id. (emphasis supplied).  The representatives are to be designated within seven days of the written request.  
12. Section 5.18.3 of the ICA sets out the process by which a party may request that the dispute be settled by binding arbitration held before a professional arbitration organization.  That section provides:  

If the vice-presidential level representatives or the designated representatives with authority to make commitments have not reached a resolution of the dispute within fifteen (15) calendar Days after the Resolution Request (or such longer period as agreed to in writing by the Parties), or if either Party fails to designate such vice-presidential level representative or [its] representative with authority to make commitments within seven (7) calendar Days after the date of the Resolution Request, then either Party may request that the Dispute be settled by arbitration.  Notwithstanding the foregoing, a Party may request that the Dispute be settled by arbitration two (2) calendar Days after the Resolution Request pursuant to the terms of Section 5.18.3.1.  
13. The ICA contains provisions which assure that the business-to-business dispute resolution process begins promptly and concludes promptly.  In addition, the ICA allows for the use of mandatory arbitration, for the use of mediation, and for resort to Commission processes.  Finally, as noted above, the ICA provides that the dispute resolution process outlined in the ICA is the preferred, but not the mandatory, process to be followed.  

B. Qwest Petition for Declaratory Order  

14. As the basis for its Petition, Qwest argues that:  (a) the Core Communications Order eliminated the growth caps and the new markets rule which the FCC established in the ISP Remand Order;
 (b) this Commission determined, before issuance of the ISP Remand Order, to apply a zero rate to ISP-bound traffic in Colorado;
 and (c) as a result of the zero rate for ISP-bound traffic in Colorado, changing the ICA to reflect the change in law effected by the Core Communications Order serves no purpose "unless Pac-West intends to use this proceeding as a vehicle to challenge the statewide zero rate that currently applied to ISP-bound traffic in Colorado[.]"  Qwest Filing at 3.  Because it perceives that Pac-West's clear, albeit unarticulated, intention "is to challenge the zero rate in this proceeding[,] … Qwest believes it is imperative that the Commission address fully all of the issues necessarily implicated by Pac-West's challenge to the zero rate applicable to ISP-bound traffic."  Id. at 4.
  The Commission's failure to address these "necessarily implicated" issues, according to Qwest, simply "set[s] the stage for immediate and ongoing billing disputes between the parties related to the exchange of ISP-bound traffic under the ICA."  Id.  To avoid this possibility, Qwest seeks a declaratory order in this proceeding.  

15. Pac-West opposes the Qwest Petition on procedural and substantive grounds.  As a procedural matter, Pac-West argues, the Qwest Petition seeks prematurely to inject the identified issues into this change of law proceeding, which (according to Pac-West) is focused solely and properly on the language necessary to reflect the Core Communications Order in the existing ICA.  Pac-West asserts that the Qwest Petition is an attempt to circumvent the dispute resolution process contained in § 5.18 of the ICA, a process which should be used if and when a billing or other dispute arises under the ICA as changed to reflect the Core Communications Order.
  
16. Rule 4 Code of Colorado Regulations (CCR) 723-1-1304(i)(II) allows the Commission to issue a declaratory order "to terminate a controversy or to remove an uncertainty affecting a petitioner with regard to any tariff, statutory provision, or Commission rule, regulation, or order."  Rule 4 CCR 723-1-1304(i)(III) provides that the Commission may decline to enter a declaratory order at its discretion.  
17. Colo.R.Civ.P. 57 governs declaratory judgments in civil proceedings and, thus, addresses the appropriateness of issuing declaratory relief (such as that sought by Qwest here).  In considering the issue of whether to allow the Qwest Petition in this proceeding, the ALJ considered cases interpreting and applying Colo.R.Civ.P. 57, as permitted by Rule 4 CCR 723-1-1001 ("[w]here not otherwise inconsistent with Title 40[, C.R.S.,] or these rules, … an [ALJ] may seek guidance from or employ the Colorado Rules of Civil Procedure").  

18. Cases interpreting Colo.R.Civ.P. 57 establish the principles which apply to declaratory relief.  Two of these principles are of interest here.  First, declaratory relief must be based on "an extant justiciable or legal controversy, rather than a mere possibility that at some future time such a question may arise."  National Institute of Nutritional Education v. Meyer, 855 P.2d 31, 33 (Colo. App. 1993); see also American Civil Liberties Union v. Whitman, 2006 Colo. App. LEXIS 1652 (Colo. App. 2006) ("Declaratory judgment proceedings may not be invoked to obtain advisory opinion or resolve nonexistent questions, even where it may be assumed that the question may arise at some future time.").  "Authority to grant declaratory relief does not properly extend to entering advisory rulings as to hypothetical issues which may never arise[.]"  National Institute of Nutritional Education, 855 P.2d at 32-33.  Second, declaratory relief may issue only when it will terminate and will afford relief from the uncertainty, insecurity, or controversy giving rise to the proceeding.  Citizens Progressive Alliance v. Southwestern Water Conservation District, 97 P.3d 308 (Colo. App. 2004); see generally People ex. rel. Inter-Church Temperance Movement of Colorado v. Baker, 133 Colo. 398, 404, 297 P.2d 273, 277 (1956).  

19. Applying these principles to the Qwest Petition, the ALJ determines, as a matter of an exercise of discretion, that the Petition should not be entertained in this proceeding.  First, the ALJ finds that there is no concrete dispute capable of resolution at this time.  The ICA has not been changed, and there is no billing or other dispute at present.
  Thus, the most fundamental prerequisite for declaratory relief is absent in this proceeding.  Second, given the absence of a concrete dispute, the ALJ cannot be certain that issuance of declaratory relief as requested by Qwest will terminate a controversy or will provide relief to either party.  Third, the ALJ agrees with Pac-West that the dispute resolution process established in § 5.18 of the ICA ought to be used to attempt to resolve any billing or dispute which might arise in the future.  It is not appropriate to use the declaratory order process, in effect, to preempt the dispute resolution process to which the parties agreed when they entered into the ICA.
  
20. Based on these procedural considerations, the Qwest Petition will be denied.
  

C. Qwest Motion to Exercise Right  
21. By its Motion to Exercise Right, Qwest seeks to exercise its right pursuant to § 7.3.6.2.1 of the ICA, which provides:  

Identification of ISP-bound traffic -- The Parties will presume traffic delivered to a Party that exceeds a 3:1 ratio of terminating to originating (CLEC to Qwest) traffic is ISP-bound traffic.  Either Party may rebut this presumption by demonstrating the factual ratio to the state Commission.  

(Emphasis supplied.)  Qwest states that it "uses actual data to measure ISP-bound traffic[,] … is prepared to present evidence to rebut the 3:1 presumption[,] and … requests the opportunity to make that demonstration."  Qwest Filing at 7.  
22. In its response, Pac-West does not oppose the Motion to Exercise Right but does note that "it is not an issue that is either relevant to or implicated by Pac-West's Petition seeking a change-in-law resulting from the" Core Communications Order.  Response at 5.  Accordingly, Pac-West asks that, to the extent the Commission entertains the Motion to Exercise Right, the Commission address that motion separately from Pac-West Petition.  

23. The ALJ finds that the Motion to Exercise Right should be, and will be, granted as this docket is the correct proceeding in which to allow Qwest to attempt to rebut the presumption contained in § 7.3.6.2.1 of the ICA.  The ALJ sees no administrative efficiency or other benefit from requiring Qwest to file a separate motion or petition to commence a proceeding to rebut the presumption.  
24. The ALJ agrees with Pac-West that granting the Motion to Exercise Right should not be allowed to interfere with the Pac-West Petition which commenced this proceeding.  Thus, there will be two procedural schedules for this matter:  one for the Pac-West Petition and one for the Qwest attempt to rebut the presumption.  These will be discussed below.  
D. Qwest Motion for Stay  

25. Qwest seeks a stay of this proceeding until the decision in the Qwest/Level 3 Arbitration, Docket No. 05B-210T, which is now pending before the Commission.  Qwest asserts that the issues raised in the Pac-West Petition, in Qwest's response, and in the Qwest Filing are at issue in the Qwest/Level 3 Arbitration and that "[o]nce the Commission speaks in the Qwest/Level 3 Arbitration order, the issues in this proceeding will be resolved or, at the very least, will be capable of resolution in a manner consistent with the very latest Commission ruling.  Qwest Filing at 8.  

26. Pac-West opposes the Motion for Stay for two principal reasons:  First, the proceedings are not comparable because the parties in the Qwest/Level 3 Arbitration are negotiating and arbitrating a new interconnection agreement and the parties in this proceeding are addressing, by virtue of the Pac-West Petition, a change in law.  Second, one cannot determine at this time how, if at all, a Commission decision in the Qwest/Level 3 Arbitration will affect the narrowly-focused change in law dispute at issue in this proceeding.  
27. The ALJ finds Pac-West's arguments to be persuasive.  In addition, to the extent that the Commission decision in the Qwest/Level 3 Arbitration impacts this proceeding, the parties are free to bring that decision to the attention of the ALJ and to argue its significance as appropriate.  Consequently, the Motion for Stay should be, and will be, denied  

E. Procedural schedules  
28. It is necessary to establish a procedural schedule for the Pac-West Petition and a separate procedural schedule for the presentation of evidence with respect to Qwest's attempt to rebut the presumption created by § 7.3.6.2.1 of the ICA.  
29. Pac-West shall file, on or before February 28, 2007, a procedural schedule for the Pac-West Petition.  The schedule must be satisfactory to both parties.  

30. If the parties believe that the Pac-West Petition should be submitted on legal briefs, then procedural schedule must include the following:  (a) the date by which Pac-West will file its opening brief; (b) the date by which Qwest will file its answer brief; and (c) the date by which Pac-West will file its reply brief.  

31. If the parties believe that a hearing on the Pac-West Petition is necessary, then procedural schedule must include the following:  (a) the date by Pac-West will file its direct testimony and exhibits; (b) which by which Qwest will file its file answer testimony and exhibits; (c) date by which Pac-West will file its rebuttal testimony and exhibits; (d) date by which each party will file its prehearing motions;
 (e) date by which the parties will file any stipulation reached;
 (f) the hearing date(s); and (g) date by which each party will file its post-hearing statement of position, to which no response will be permitted.  
32. Qwest shall file, on or before February 28, 2007, a procedural schedule for the presentation of evidence with respect to Qwest's attempt to rebut the presumption created by § 7.3.6.2.1 of the ICA.  The schedule must be satisfactory to both parties and must contain at least the following:  (a) the date by Qwest will file its direct testimony and exhibits; (b) which by which Pac-West will file its file answer testimony and exhibits; (c) date by which Qwest will file its rebuttal testimony and exhibits; (d) date by which each party will file its prehearing motions;
 (e) date by which the parties will file any stipulation reached;
 (f) the hearing date(s); and (g) date by which each party will file its post-hearing statement of position, to which no response will be permitted.  

II. ORDER  
A. It Is Ordered That:  
1. The Petition for Declaratory Order filed by Qwest Corporation is denied.  
2. The Motion to Exercise Right to Rebut ISP-Bound Traffic Presumption filed by Qwest Corporation is granted.  

3. The Motion for Stay filed by Qwest Corporation is denied.  

4. On or before February 28, 2007, Pac-West Telecomm, Inc., shall make a filing which complies with ¶¶ 29 through 31, supra, with respect to the Petition to Resolve Dispute Regarding Change-in-Law Amendment to ICA filed by Pac-West Telecomm, Inc.  

5. On or before February 28, 2007, Qwest Corporation shall make a filing which complies with ¶ 32, supra, with respect to Qwest Corporation's attempt to rebut the presumption created by § 7.3.6.2.1 of the interconnection agreement between Qwest Corporation and Pac-West Telecomm, Inc.  
6. This Order is effective immediately.
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�  The Qwest and Pac-West ICA was amended subsequently one time.  See filing made pursuant to Rule 4 Code of Colorado Regulations 723-2-2533, dated April 12, 2006.  





�  The Petition for Declaratory Order is referred to as the Qwest Petition.  The Motion to Exercise Right under the [ICA] to Rebut ISP-Bound Traffic Presumption is referred to as the Qwest Motion to Exercise Right.  The Motion for Stay is referred to as the Qwest Motion for Stay.  The entire filing is referred to as the Qwest Filing.  





�  Intercarrier Compensation for ISP-Bound Traffic, Order on Remand and Report and Order, CC Docket No. 99-68, FCC 01-131, 16 FCC Rcd. 9151 (rel. April 27, 2001) (ISP Remand Order).  


�  Decisions No. C00-0479 and No. C00-0858.  


�  Qwest identifies and discusses three "necessarily implicated" issues in the Qwest Filing at 4-6; these are the three issues as to which, apparently, Qwest seeks a declaratory order.  It is not clear whether these are the only three issues which are "necessarily implicated" by a challenge to the zero rate applicable to ISP-bound traffic.  


�  Pac-West also presented its substantive arguments with respect to the three issues identified and discussed by Qwest.  In light of the decision not to entertain the Qwest Petition, the ALJ does not reach these substantive arguments, which will be addressed (if at all) in another proceeding.  


�  To this point, Qwest admits that Pac-West has not articulated an intention to challenge the zero rate for ISP-bound traffic in this proceeding.  Qwest Filing at 4.  If Pac-West has not stated its intention, the ALJ is hard pressed to find that there has been an action which creates a present, definite, and defined controversy.  


�  Using the business-to-business process set out in § 5.18.2 either may resolve the controversy (once one arises) or may serve to focus or to reduce the issues to be considered in a proceeding before the Commission or in arbitration.  By-passing the dispute resolution process also by-passes the possibility of either of these results.  


�  Denial of the Qwest Petition on procedural grounds does not address, and is not intended to address, the substance of the issues raised in that Petition.  Qwest is free to raise these issues in another proceeding.  


�  This date must be at least seven calendar days before the first day of hearing.  


�  This date must be at least three business days before the first day of hearing.  


�  This date must be at least seven calendar days before the first day of hearing.  


�  This date must be at least three business days before the first day of hearing.  
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