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I. statement  

1. On December 4, 2006, Rainbows, Inc., doing business as 453-TAXI (Rainbows or Applicant), filed an Application for an Extension of Certificate of Public Convenience and Necessity PUC No. 54842 (Application).  The filing commenced this proceeding.  

2. The Commission gave public notice of the Application.  Notice of Applications Filed dated December 11, 2006, at 2.  

3. Alpine Taxi/Limo, Inc. (Alpine), timely filed its intervention on January 8, 2007.  With the intervention, Alpine provided its preliminary list of witnesses and exhibits.  

4. Peter Griff and Julian Hollen, doing business as Fresh Tracks Transportation (Fresh Tracks), timely filed their intervention on January 10, 2007.  With the intervention, Fresh Tracks filed its initial list of witnesses and exhibits.  

5. The parties in this matter are Applicant, Alpine, and Fresh Tracks.  

6. By Decision No. R07-0078-I, the Administrative Law Judge (ALJ) scheduled a hearing in this matter for February 28, 2007; reminded the parties of the filing dates in this proceeding;
 and informed the parties that the Commission had deemed the Application complete as of January 17, 2007.  

7. On January 31, 2007, Fresh Tracks filed a Motion for Leave to Late-File Copies of Intervenors' Exhibits (Motion to Late-File).  A Notice of Filing Intervenors' List of Witnesses and Exhibits, to which were appended copies of Fresh Tracks' exhibits, accompanied that filing.  Time for responding to the Motion to Late-File has expired, and no response was filed.  The Motion to Late-File states good cause; granting the Motion to Late-File will not prejudice any party (as evidenced by the absence of response); and the Motion to Late-File will be granted.  The late-filed exhibits will be accepted for filing.  
8. On January 31, 2007, Fresh Tracks filed a Motion to Dismiss Application (Motion to Dismiss).  Fresh Tracks stated two bases for the relief sought:  First, Applicant has not filed its list of witnesses and copies of its exhibits as required by Rule 4 Code of Colorado Regulations (CCR) 723-1-1405(e) and by the procedural schedule established by the Commission and reiterated in Decision No. R07-0078-I.  Fresh Tracks asserts that it is prejudiced by this failure to file, particularly as the hearing is scheduled for February 28, 2007.  Second, pursuant to § 13-1-127, C.R.S., and Rule 4 CCR 723-1-1201(a), according to Fresh Tracks, Applicant is required to have legal counsel in this matter.  Fresh Tracks asserts that the amount in controversy in this proceeding exceeds $10,000
 and that, consequently, Applicant must have counsel.  Relying on Decision No. C04-0884 and the cases cited there, Fresh Tracks argues that Applicant's filings are nullities unless filed by an attorney.  
9. The time for responding to the Motion to Dismiss has expired.  Review of the Commission file in this matter reveals that no response to the Motion to Dismiss has been filed.  Consequently, the Motion to Dismiss is unopposed.  
10. The Motion to Dismiss states good cause, as discussed below.  

11. First, as to Applicant's failure to file its list of witnesses and copies of its exhibits, the ALJ agrees with Fresh Tracks that, for the reasons set out in the Motion to Dismiss, it is prejudiced by the Applicant's failure to file.  
12. Second, as to the need for Applicant to have an attorney, Rule 4 CCR 723-1-1201(a) requires a party in an adjudication before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 723-1-1201(b) and as relevant here, an individual may appear without an attorney:  (a) to represent her/his own interests or (b) to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  
13. The Commission has emphasized that the requirement to have legal counsel is mandatory.  In addition, the Commission has held that if a party does not meet the criteria of Rule 4 CCR 723-1-1201, then there are two consequences:  (a) a filing made by a non-attorney on behalf of that party is void and of no legal effect; and (b) a non-attorney may not represent, or appear on behalf of, that party in a Commission adjudicative proceeding.  See, e.g., Decisions No. C05-1018, No. C04-1119, and No. C04-0884.  

14. This is an adjudicative proceeding before the Commission.  

15. Applicant is a party in this proceeding and is not represented by an attorney.  

16. Applicant is a corporation and is not an individual.  Thus, Rule 4 CCR 723-1-1201(b)(I) does not apply to it.  

17. To be able to proceed in this matter without an attorney, then, as required by Rule 4 CCR 723-1-1201(b)(II), Applicant must meet all of the criteria set out in § 13-1-127(2), C.R.S.  These criteria are:  (a) Applicant is a closely-held entity; (b) the amount in controversy does not exceed $10,000; and (c) Applicant, as the closely-held entity, provides certain information to the Commission.  
18. The Hollen Aff., which is unrefuted and uncontradicted, proves that the amount in controversy here is at least $30,000.  Thus, the record establishes that Applicant does not meet the § 13-1-127(2), C.R.S., criteria because the amount in controversy in this proceeding exceeds $10,000.  Consequently, Applicant must have an attorney in order to go forward in this matter.  
19. Fresh Tracks has established that some relief ought to be granted.  The ALJ determines, however, that the relief sought (i.e., dismissal of the Application) is too harsh given the relatively early stage of this proceeding.  There are less drastic remedies available to address the issues presented in the Motion to Dismiss.  Consequently, the Application will not be dismissed at this time.  
20. The ALJ finds, in the exercise of her discretion, that the following actions should be taken to address the issues raised in the Motion to Dismiss.  First, to address the prejudice arising from Applicant's failure to file, the scheduled hearing date will be vacated;
 and Applicant will be ordered to file its list of witnesses and copies of its exhibits on or before March 7, 2007.  Second, to address the need for Applicant to obtain an attorney, Applicant will be ordered to obtain an attorney; and Applicant's attorney will be ordered to enter an appearance in this case on or before February 28, 2007.  
21. Applicant is advised as follows:  If Applicant fails to comply with this Order in all particulars, then the Application will be dismissed and this proceeding will be closed.  The ALJ will dismiss the Application and will close the docket without the need for further action by either Alpine or Fresh Tracks.  
II. ORDER
A. It Is Ordered That:  
1. The Motion to Dismiss is granted, consistent with the discussion above.  

2. The hearing scheduled in this matter for February 28, 2007 is vacated.  

3. Rainbows, Inc., doing business as 453-TAXI, must be represented by legal counsel in order to participate in this docket.  

4. Rainbows, Inc., doing business as 453-TAXI's legal counsel must be an attorney licensed to practice law, and in good standing, in the State of Colorado.  

5. Counsel for Rainbows, Inc., doing business as 453-TAXI, shall enter an appearance in this matter on or before February 28, 2007.  
6. On or before March 7, 2007, Rainbows, Inc., doing business as 453-TAXI, shall file, by and through its counsel, its list of witnesses and copies of its exhibits.  

7. Failure of Rainbows, Inc., doing business as 453-TAXI, to comply in full with Ordering Paragraphs No. 3 through No. 6, inclusive, will result in dismissal of the Application for an Extension of Certificate of Public Convenience and Necessity PUC No. 54842 and the closing of Docket No. 06A-650CP-Extension.  
8. The Motion for Leave to Late-File Copies of Intervenors' Exhibits is granted.  

9. The late-filed exhibits submitted by Peter Griff and Julian Hollen, doing business as Fresh Tracks Transportation, are accepted for filing.  

10. This Order is effective immediately.  
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Doug Dean, 
Director
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MANA L. JENNINGS-FADER
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�  Applicant was to file its list of witnesses and copies of its exhibits on or before January 22, 2007.  To date, Applicant has not complied with the requirement.  


�  Fresh Tracks supports this assertion with the Affidavit of Jillian Hollen (Hollen Aff.), which is Attachment 1 to the Motion to Dismiss.  


�  A new hearing date and a date for Alpine and Fresh Tracks each to supplement its list of witnesses and copies of its exhibits will be established if and when Applicant complies with the requirements of this Order.  
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