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I. Statement

1. This proceeding was instituted when the Commission gave a Notice of Proposed Rulemaking (NOPR) regarding its Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7 in Decision No. C06-1074, September 13, 2006.

2. The Commission repealed and reenacted its entire body of rules on April 1, 2006.  Due to the complexity of such an undertaking, the need for additional improvements to these rules is necessary.

3. In Decision No. C06-1074, the Commission stated that the basis and purpose of the proposed amendments were to simplify definitions, add rules that were inadvertently omitted during the preceding rulemaking, remove a requirement that is burdensome to applicants, request additional contact information on applications, and provide technical corrections to a few of the current railroad rules.

4. A hearing on the proposed rules was set for November 7, 2006 at 9:00 a.m. in a Commission hearing room in Denver, Colorado.  Prior to the hearing written comments were filed by the BNSF Railway Company (BNSF), the Regional Transportation District (RTD), the Colorado Department of Transportation (CDOT), and the Union Pacific Railroad Company (UPRR).

5. At the assigned place and time the undersigned Administrative Law Judge called the matter for hearing.  Oral comments were given by Staff of the Commission, BNSF, RTD, and UPRR.  In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record of this proceeding along with a written recommended decision.

II. DISCUSSION

6. The statutory authority for the proposed rules is found in §§ 40-2-108, 40-2-119, 40-3-101(1), 40-3-102, 40-3-103, 40-3-110, 40-4-101(1), 40-4-101(2), 40-4-106, 40-5-105, 40-6-111(3), 40-9-108(2), 40-18-102, 40-18-103, 40-29-110, and 40-32-108, C.R.S.

7. Current rules incorporate the National Electrical Safety Code in two separate places.  These proposed rules would reduce the incorporations by reference in this regard to one instance, namely, to rule 7008.   This change will be adopted.

8. The current rules have definitions for highway-railroad and railroad-highway crossings.  The only difference in these two definitions is whether the highway preexisted the railroad.  Highway-rail crossing is the more standard term of use.  Rule 7201 is proposed to be modified to remove the two existing definitions and create a new definition for highway-rail crossing.  Appropriate changes are made throughout the rules to remove highway-railroad and railroad-highway references, and to replace them with the new term highway-rail.  These changes will be adopted.

9. Proposed Rule 7203 adds categories of persons or entities that may apply for railroad crossings and utility crossings.  These categories do not exist in the current rules.  Several commenters suggested that the rule as proposed be amended by adding the word “only” after the word “may” and before the phrase “be made” in each of subsections (a) – (f).  No one opposed this suggestion and it will be adopted.

10. Rule 7204 is proposed to be modified to add additional information originally excluded, rearrange the listed order of requirements, and correct technical specifications of required information for interconnection and preemption at a highway traffic signal.  These proposals will be adopted.

11. Rule 7208 is proposed to be modified to include certain notice requirements, which were inadvertently omitted in the preceding rulemaking, for applications seeking authority to close a highway-rail crossing.  Several commenters noted that the proposals lack detail as to when the notice is to be posted or for how long.  At hearing, staff proposed additional language to address this shortcoming, and the proposal, as amended at hearing, will be adopted.

12. Finally, it was proposed in the NOPR that all rules concerning applications require facsimile number and e-mail address information for the applicant representative.  This proposal will be adopted.

13. CDOT, in its written comment filed prior to hearing, requested that Rule 7211 (a) be modified in this proceeding.  The current rule requires that the roadway authority bear the cost of materials to maintain, repair, or replace the crossing surface.  CDOT seeks to shift this cost to the railroad corporation, rail fixed guideway, transit agency, or owner of the track.  The currently existing allocation was determined in the recent recodification of these rules that went into effect April 1, 2006.  CDOT offers no reasoning or rationale for changing what was determined in the last rulemaking.  In Decision No. C06-1074 opening this docket, the Commission indicated that “The instant rulemaking should not be construed as an opportunity to reopen contentious issues that have already been resolved in preceding rulemakings.”  The allocation that CDOT seeks to change was previously resolved and no change to Rule 7211 (a)  will be made.  Even had the Commission not precluded such a change, CDOT put forth no evidence that would support its proposal.

14. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following Order.
III. ORDER

A. The Commission Orders That:

1. The changes to the Commission’s Rules Regulating Railroads, Rail Fixed Guideways, Transportation By Rail, and Rail Crossings, 4 Code of Colorado Regulations 723-7, set forth in Attachment A to this decision, are hereby adopted.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� Should an entity other than one authorized to file an application in these subsections seek a change in the level of crossing protection, a complaint would be the proper avenue.
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