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RESPONDENTS.

DOCKET NO. 06D-436BP

in the matter of the petition of Logisticare Solutions, LLC for a declaratory order regarding language changes to medicaid non-emergency medical transportation provider permits.
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interim order of 
ADMINISTRATIVE law Judge 
G. Harris Adams
ruling on pending discovery matters
Mailed Date:  February 14, 2007


I. STATEMENT
1. By Decision No. R07-0028-I, the correspondence filed on November 13, 2006, by TransExpress, LLC (TransExpress) was construed as a motion filed pursuant to Rule 1400 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  

2. By Decision No. R07-0028-I, the correspondence filed on November 9, 2006, and supplemented on January 2, 2007, by Kids Wheels, LLC (Kids Wheels) was also construed as a motion filed pursuant to Rule 1400 of the Rules of Practice and Procedure, 4 CCR 723-1.  
3. On January 18, 2007, the Response of MKBS, LLC to TransExpress LLC's Motion for Protective Order (Response) was timely filed.  

4. On January 22, 2007, Logisticare Solutions, LLC (Logisticare) filed its Request to Intervene in Motion for Protective Order and Objection to Discovery regarding the Motion for Protective Order filed by TransExpress.
5. On January 25, 2007, MKBS, LLC, doing business as Metro Taxi &/or Taxi Latino’s (MKBS) Motion to Compel Discovery Responses from Admired Transportation, Inc., Dialed-In Auto, LLC, G&B Homecare Services, Inc., Mados Systems, Inc., and Midtown Express, Inc. (Midtown Express) was filed.  The motion included correspondence from each of these parties addressing the pending discovery.
6. On January 29, 2007, Logisticare filed its Request to Intervene in and Objection to Metro Taxi’s Motion to Compel Discovery Responses from Admired Transportation, Inc., Dialed-In Auto, LLC, G&B Homecare Services, Inc., Mados Systems, Inc., and Midtown Express
7. On February 8, 2007, the Response of MKBS, LLC, to Logisticare’s Request to Intervene in TransExpress’s [sic] Motion for Protective Order and Objection to Discovery was filed. 
8. On February 12, 2007, Logisticare’s Rebuttal on Request to Intervene in Motion for Protective Order and Objection to Discovery was filed.

9. Finally, on February 12, 2007, the Response of MKBS, LLC, to Logisticare’s Request to Intervene in and Objection to Metro Taxi’s Motion to Compel Discovery Responses from Admired Transportation, Inc., Dialed-In Auto, LLC, G&B Homecare Services, Inc., Mados Systems, Inc., and Midtown Express, Inc. was filed.

10. For all practical purposes, the present disputes regarding pending discovery are based upon the same discovery requests propounded upon all parties.

11. As a preliminary matter, Logisticare’s Rebuttal on Request to Intervene in Motion for Protective Order and Objection to Discovery was filed without leave and outside of the Rules of Practice and Procedure.  Thus, it will not be further considered herein.

A. Request to Intervene
12. Logisticare seeks intervention in the pending discovery matters arising from MKBS’ discovery propounded upon all respondents.  The disputed discovery was not propounded upon Logisticare.
13. Logisticare contends that intervention in the pending discovery matters should be granted because it has a direct interest in the security and relevancy of the discovery sought.  Many of the records sought by MKBS from other parties are records kept and maintained by Logisticare under its record-keeping duties specified in the contract with Colorado Medicaid, a division of the Colorado Department of Health Care Policy and Finance (CHCPF).  The data reflects the actions not only of TransExpress but also Logisticare and CHCPF.  Logisticare contends that MKBS seeks to adversely use the discovery responses against TransExpress, Logisticare and CHCPF in this proceeding. 
14. Logisticare cites Ainscough v. Owens, 90 P.3d. 851,855-856 (Colo. 2004) in support of its argument.  In determining whether plaintiffs had standing to pursue a claim, the Supreme Court considered whether the two prongs of Colorado's test for standing were satisfied: “the plaintiff suffered (1) an injury-in-fact, (2) to a legally protected interest.  Ainscough v. Owens, 90 P.3d 851, 855 (Colo. 2004).
15. MKBS opposes Logisticare’s intervention in the discovery dispute for lack of standing.  MKBS argues that no authority has been sited in support of intervention, except Ainscough v. Owens, which it deems inapposite because it does not address intervention in a discovery dispute.

16. MKBS contends that there is no basis for Logisticare to intervene in discovery propounded to third party.  The only general exception of which MKBS is aware is where a party has a claim of privilege with respect to documents that are sought by the discovery, citing 8 Charles A. Wright & Arthur R. Miller Federal Practice & Procedure §2035 (2006).  Authorities cited therein address an intervenor’s request to prevent disclosure of work product and standing to claim privilege.  Because no claim of privilege is at issue, MKBS contends that intervention should be denied.  As to any confidentiality concerns, MKBS contends that the previously-proposed Non-Disclosure Agreement would address any reasonable concerns.
17. The considerations of the Supreme Court in determining standing to pursue a claim are analogous to the pending discovery dispute.  If disclosure of discovery would cause injury to Logisticare’s protected interests, it is appropriate that they be heard in the dispute to the extent of that interest.  It is often the case in Commission proceedings that a party may possess information of another, but not be in the best position to protect the use and disclosure of such information.  In order to protect appropriate concerns, the party in the best position to present them should be heard.  Accordingly, Logisticare’s intervention shall be granted, in part, to the extent of its interest in the discovery sought.

B. Applicable Law

18. The Commission’s procedural rules allow any party to initiate discovery upon any other party to discover any matter, not privileged, that is relevant to the claim or defense of a party.  Relevant information need not be admissible at hearing if the discovery is reasonably calculated to lead to the discovery of admissible evidence.  See, Rule 1405 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 and Rule 26(b)(1) of the Colorado Rules of Civil Procedure (C.R.C.P.).

19. The Colorado Supreme Court has interpreted the discovery rules to permit broad discovery. National Farmers Union Property and Casualty Co. v. District Court of the City and County of Denver, 718 P.2d 1044, 1046 (Colo. 1986). "When resolving discovery disputes, the rules should be construed liberally to effectuate the full extent of their truth-seeking purpose, so in close cases the balance must be struck in favor of allowing discovery.”  Id.
20. Rule 1405(b) provides that the “Commission will entertain motions to compel or for protective orders only after the movant has made a good faith effort to resolve the discovery dispute.”  Based upon the pleadings of the parties, it is apparent that the parties have made a good faith effort to resolve their differences as to the pending discovery.

21. For good cause shown, Rule 26(c) C.R.C.P. describes the appropriate means for relief.

C. TransExpress, LLC

22. TransExpress requests entry of a protective order against further response to the discovery propounded.  TransExpress argues that it has made a good-faith response to the discovery and that requiring further response would be unduly burdensome.  TransExpress contends the discovery is overly broad and presents an unfair economic burden.  Finally, TransExpress does not believe that MKBS, as a direct competitor, should have access to client names and contact information.  In the event that a protective order is not granted, TransExpress requests that MKBS be required to pay for the costs to research, compile, and copy the requested materials.

23. In its response to TransExpress’ request for protective order, MKBS address some of the objections raised by amending the discovery requests and other objections by correspondence.  After addressing objections to interrogatories and requests for production, MKBS proposes executing a Non-Disclosure Agreement in the form attached to its pleading to provide additional precautions for the benefit of Respondents, to protect confidential information.

24. Included in the requests for production is a document request 2 to “[p]rovide a copy of all documents that refer in any way to the contract between you and LogistiCare.”  Objections were raised to this request for production that the same is overly broad.  MKBS does not respond to the specific objection raised by TransExpress.  It is found that the request is overly broad and not reasonably calculated to lead to the discovery of admissible evidence.
25. Admittedly voluminous, MKBS has demonstrated that the remainder of the discovery sought is reasonably calculated to lead to the discovery of admissible evidence.  The voluminous nature of the request largely results from the length of time at issue and may not be avoidable by MKBS in absence of admissions or stipulations.

26. It is also noted that this Order will impose a reasonable but significant burden upon TransExpress and it is appropriate that some protections be imposed.  TransExpress will be allowed to make its document production available to MKBS at TransExpress’ offices.  
27. While MKBS has broad discretion as to the manner of prosecuting its case to meet its burden of proof, the Supreme Court has made clear that “where, as here, the expenditure of substantial sums of money is involved in complying with the order for production of documents, the plaintiff cannot shift the financial burden of preparing his case to the defendant by suggesting that these expenses may be ultimately assessed against either party as costs. A defendant cannot be required to finance the legal action of his adversary.”  Bristol Myers Co. v. District Court of Denver, 161 Colo. 354, 359-360 (Colo. 1967).  Thus, all reasonable expenses in connection with the production, inspection, and copying of the documents pursuant to this order shall be paid by MKBS as the same are incurred.
28. Further, all parties are reminded of the applicable provision of Rule 33(d), Option to Produce Business Records, that may further mitigate the burden of responding to the pending discovery requests:  

Where the answer to an interrogatory may be derived or ascertained from the business records of  the party upon whom the interrogatory has been served, or from an examination, audit, or inspection of such business records, or from a compilation, abstract, or summary based thereon, and the burden of deriving or ascertaining the answer is substantially the same for the party serving the interrogatory as for the party served, it is a sufficient answer to such interrogatory to specify the records from which the answer may be derived or ascertained and to afford to the party serving the interrogatory reasonable opportunity to examine, audit, or inspect such records and to make copies, compilations, abstracts, or summaries.

Rule 33 C.R.C.P.

29. It is typically the proponent of extraordinary confidentiality protections obliged to show the necessity therefore; however, because MKBS proposed protections, they will be considered herein pursuant to Rule 1100(a) (3).  The rule provides:  “[t]o the extent there may be information which a party believes requires extraordinary protection beyond that provided for in these rules the party shall submit a motion seeking such extraordinary protection. The motion shall state the grounds for seeking the relief, the specific relief requested, and advise all other parties of the request and the subject matter of the material at issue”
30. MKBS submitted a proposed Non-Disclosure Agreement.  The Administrative Law Judge (ALJ) is concerned that some provisions in such agreement are less restrictive than the protections afforded by the Rules of Practice and Procedure.  Further, no party has demonstrated any need for extraordinary protections beyond that afforded by the Commission’s rules.  Therefore, it will be up to the producing parties to make applicable claims of confidentiality under the rules and no extraordinary confidentiality protections will be ordered at this time.
31. As addressed above, Logisticare may have a potential claim of confidentiality or protection over information or documents in the hands of a third party that may be subject to production.  Logisticare shall be allowed to inspect documents and information produced in response to pending discovery for the protection of its interests (i.e. not whether information is subject to discovery, but whether confidential protection should be afforded information or documents under the Commission’s rules).  Logisticare shall review discovery responses at the time of production or delivery to MKBS. 

32. All parties are specifically referred to the Commission’s confidentiality rules found at Rule 1100 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  The rules are available on the Commission’s website (www.dora.state.co.us/puc) and in hard copy from the Commission.  All parties are further specifically reminded of the requirement that, within seven days of the conclusion of this proceeding, all confidential documents and information produced herein shall be returned to the party producing the same.
D. Kids Wheels, LLC

33. Kids Wheels requests entry of a protective order from disclosing information concerning its business falling under its common carrier license and schools because it is not related to the pending claims in this docket.  It also requests a “protective order of all documents, invoices, bills, reports, evidence of payment received from Logisticare” because Kids Wheels has answered all discovery requests in good faith.  Finally, MKBS is noted to be a competitor who is not entitled to information that is not relevant to business not falling under the contract license.  In the event the protective order is not granted, Kids Wheels requests MKBS be ordered to pay the cost of staff and photocopies to respond to interrogatory number 3 and requests for production number 7 and 8.  On December 28, 2006, Kids Wheels supplemented its request after conferring with counsel for MKBS.  It is represented that Kids Wheels submits invoices on a daily basis and because 99.9 percent of the business their business is conducted under the common carrier license 50096.  Kids Wheels also receives manifests on a daily basis that consists of several pages.  

34. Kids Wheels provided a sample invoice submitted to Logisticare for November 1, 2005.  The invoice shows a total 96 trips for that day under both common and contract authority.   There are 9 pages of logs and a manifest that were reviewed.  Every one contained the name of minors.  A page of the daily log sheet was included that Kids Wheels submits had blacked out names of minors and transportation done under common carrier authority not at issue in this docket.
35. In its Response, MKBS acknowledges that Kids Wheels’ responses to the discovery propounded are accepted and no further response is sought.  Thus, the dispute is resolved, no further discovery response is required, the requested relief is moot and the motion will not be considered further.  See, Response of MKBS, LLC to TransExpress LLC’s Motion for Protective Order at 2.
E. Admired Transportation, Inc., Dialed-In Auto, LLC, G&B Homecare Services, Inc., and Mados Systems, Inc.

36. MKBS attached correspondence dated December 20, 2006 to the motion to compel attempting to obtain responses to discovery propounded upon Admired Transportation, Inc., Dialed-In Auto, LLC, G&B Homecare Services, Inc., and Mados Systems, Inc.
37. Admired Transportation, Inc., Dialed-In Auto, LLC, G&B Homecare Services, Inc., and Mados Systems, Inc. never responded to the pending discovery at all.  Therefore, MKBS argues that any objections are waived and relief should be granted.

38. Rule 1405(b) imposes obligations upon parties to timely respond to discovery, including objections.  Further, MKBS filed its motion to compel discovery from Admired Transportation, Inc., Dialed-In Auto, LLC, G&B Homecare Services, Inc., and Mados Systems, Inc. because they failed to provide any response to discovery whatsoever.  Pursuant to Rule 1400, Admired Transportation, Inc., Dialed-In Auto, LLC, G&B Homecare Services, Inc., and Mados Systems, Inc. were obliged to respond to MKBS’ motion if they opposed the requested relief because “[f]ailure to file a response may be deemed a confession of the motion”  Rule 1400 of the Rules of Practice and Procedure 4 CCR 723-1.

39. The ALJ is also mindful that the protections afforded other discovery in this matter (properly) imposes some burden upon MKBS.  Admired Transportation, Inc., Dialed-In Auto, LLC, G&B Homecare Services, Inc., and Mados Systems, Inc. have chosen to ignore these pleadings at their peril and discovery will be compelled as to all requests, except document request 2 for production referenced in paragraph 24 above.
40. While discovery will be compelled, no party will be held to a waiver of claims of confidentiality.  Therefore, in responding to pending requests, a producing party may disclose information and documents in accordance with the Commission’s confidentiality rule.

41. Logisticare shall be allowed to inspect documents and information produced in response to pending discovery for the protection of its interests (i.e. not whether information is subject to discovery, but whether confidential protection should be afforded under the Commission’s rules).  Logisticare shall review discovery responses upon production or delivery to MKBS. 

F. Midtown Express, Inc.

42. On November 9, 2006, Midtown Express objected to the discovery based upon the information being confidential and proprietary in nature.

43. MKBS attached correspondence dated December 20, 2006 to the motion to compel attempting to obtain responses from Midtown Express.  MKBS initially offered to enter into a non-disclosure agreement for the benefit of Midtown Express Inc.  However, Midtown Express never responded.  Thus, MKBS argues that the objections of Midtown Express are waived and the motion should be granted.  

44. MKBS filed its motion to compel discovery from Midtown Express Inc.  Midtown Express Inc. was obliged to respond to MKBS’ motion if they opposed the requested relief because “[f]ailure to file a response may be deemed a confession of the motion.”  Rule 1400 of the Rules of Practice and Procedure 4 CCR 723-1.

45. While Midtown Express Inc. is obliged to attempt to resolve discovery disputes in good faith, and to present opposition to relief requested by motion, the failure to restate its objections alone following receipt of the proposed Non-Disclosure Agreement and motion cannot be found to be waiver of those objections.  

46. The ALJ is also mindful that the protections afforded other discovery in this matter (properly) imposes some burden to MKBS.  Midtown Express Inc.’s objection to discovery raised appropriate concerns regarding confidentiality of some responsive information.  While discovery will be compelled, Midtown Express Inc. will not be held to a waiver of claims of confidentiality.  Therefore, in responding to pending requests, Midtown Express Inc. may disclose information and documents subject to the Commission’s confidentiality rule.

47. Logisticare shall be allowed to inspect documents and information produced in response to pending discovery for the protection of its interests (i.e. not whether information is subject to discovery, but whether confidential protection should be afforded under the Commission’s rules).  Logisticare shall review discovery responses upon production or delivery to MKBS. 

II. ORDER
A. It Is Ordered That:

1. The correspondence filed on November 13, 2006, by TransExpress, LLC seeking issuance of a protective order is granted in part. 

2. The correspondence filed on November 9, 2006, and supplemented on January 2, 2007, by Kids Wheels, LLC seeking issuance of a protective order is denied as moot. 

3. The Request to Intervene in Motion for Protective Order and Objection to Discovery regarding the Motion for Protective Order filed by TransExpress, LLC that was filed by Logisticare Solutions, LLC (Logisticare) on January 22, 2007, is granted in part.

4. MKBS’s Motion to Compel Discovery Responses from Admired Transportation, Inc., Dialed-In Auto, LLC, G&B Homecare Services, Inc., Mados Systems, Inc., and Midtown Express, Inc. (Midtown Express) filed on January 25, 2007, is granted in part.
5. The Request to Intervene in and Objection to Metro Taxi’s Motion to Compel Discovery Responses from Admired Transportation, Inc., Dialed-In Auto, LLC, G&B Homecare Services, Inc., Mados Systems, Inc., and Midtown Express, Inc. filed by Logisticare on January 29, 2007, is granted in part.
6. Logisticare’s Rebuttal on Request to Intervene in Motion for Protective Order and Objection to Discovery filed on February 12, 2007, is not considered, as addressed above.
7. Logisticare is granted intervention in MKBS’s Motion to Compel Discovery Responses from Admired Transportation, Inc., Dialed-In Auto, LLC, G&B Homecare Services, Inc., Mados Systems, Inc., and Midtown Express, Inc. and the Motion for Protective Order filed by TransExpress, to the extent necessary to protect the confidentiality of its information in the hands of Admired Transportation, Inc., Dialed-In Auto, LLC, G&B Homecare Services, Inc., Mados Systems, Inc., Midtown Express and TransExpress.

8. TransExpress is ordered to respond to all of MKBS’s Discovery Requests to TransExpress, Inc, [sic] except for Document Request 2.  TransExpress shall make its document production available to MKBS at TransExpress’ offices.  Logisticare shall review discovery responses at the time of production or delivery to MKBS, if it wishes to do so.  MKBS shall pay all reasonable expenses in connection with TransExpress’ production, inspection, and copying of the documents pursuant to this order as the same are incurred.
9. Admired Transportation, Inc. is ordered to respond to all of MKBS’s Discovery Requests to Admired Transportation, Inc., except for Document Request 2. Logisticare shall review discovery responses at the time of production or delivery to MKBS, if it wishes to do so.  
10. Dialed-In Auto, LLC, is ordered to respond to all of MKBS’s Discovery Requests to Dialed-In Auto, LLC, except for Document Request 2. Logisticare shall review discovery responses at the time of production or delivery to MKBS, if it wishes to do so.  
11. G&B Homecare Services, Inc. is ordered to respond to all of MKBS’s Discovery Requests to G&B Homecare Services, Inc., except for Document Request 2. Logisticare shall review discovery responses at the time of production or delivery to MKBS, if it wishes to do so.  
12. Mados Systems, Inc. is ordered to respond to all of MKBS’s Discovery Requests to Mados Systems, Inc., except for Document Request 2. Logisticare shall review discovery responses at the time of production or delivery to MKBS, if it wishes to do so.  
13. Midtown Express is ordered to respond to all of MKBS’s Discovery Requests to Mados Systems, Inc., except for Document Request 2. Logisticare shall review discovery responses at the time of production or delivery to MKBS, if it wishes to do so.  

14. All discovery compelled by this order shall be produced or made available to MKBS within fifteen days of the effective date of this order.

15. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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