Before the Public Utilities Commission of the State of Colorado

Decision No. R07-0110-I
Docket No. 06F-514CP, 06D-436BP, 06A-547BP


R07-0110-IDecision No. R07-0110-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

06F-514CPDOCKET NO. 06F-514CP
MKBS, LLC, D/B/A METRO TAXI &/OR TAXI LATINO,


COMPLAINANT,

V.

ADMIRED TRANSPORTATION, INC., ART INCORPORATED, COLORADO MOBILITY, INC., COLORADO TRANSPORTATION, DIALED-IN AUTO, LLC, G & B HOMECARE SERVICES, INC., KIDS WHEELS, LLC, MADOS SYSTEMS, INC., MIDTOWN EXPRESS, INC., AND TRANSEXPRESS, INC.,


RESPONDENTS.

DOCKET NO. 06D-436BP

in the matter of the petition of Logisticare Solutions, LLC for a declaratory order regarding language changes to medicaid non-emergency medical transportation provider permits.

DOCKET NO. 06A-547BP-EXT

IN THE MATTER OF THE APPLICATION OF G & B HOMECARE SERVICES, INC., FOR AUTHORITY TO EXTEND OPERATIONS UNDER CONTRACT CARRIER PERMIT NO. B-9829.

interim order of 
ADMINISTRATIVE law Judge 
G. Harris Adams
Ruling on motions
Mailed Date:  February 9, 2007


I. STATEMENT
1. On January 25, 2007, MKBS, LLC d/b/a Metro Taxi &/or Taxi Latino ("Metro Taxi"), filed its Motion to Dismiss Respondent Colorado Mobility, Inc. pursuant to Rule 1302 of the Rules of Practice and Procedure, 4 CCR 723-1.  As ground for the request, Metro Taxi notes that Colorado Mobility’s Letter of Authority was updated after the filing of the Complaint to include Logisticare.  Because Colorado Mobility's Letter of Authority now permits it to transport clients of Logisticare in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, and Jefferson, State of Colorado, Metro Taxi wishes to dismiss Colorado Mobility from its Complaint in Docket No. 06F-514CP.  The motion is unopposed, states good cause, and will be granted.
2. By Decision No. C06-1143, granted, in part, the Application of MKBS, LLC, doing business as Metro Taxi, Inc., for Rehearing, Reargument, or Reconsideration (RRR).  LogistiCare’s petition for declaratory order was ordered to be included in the Commission’s October 2, 2006, Notice of Applications Filed.  

3. In its intervention, Golden West Commuter, LLC (Golden West or Intervenor) included a Request for Re-Notice of Application in Accord with Decision No. C06-1143.  Golden West contends that the notice of the application was defective and did not comport with Decision No. C06-1143 because notice of LogistiCare's petition for declaratory order was mailed with the Commission’s October 2, 2006, Notice of Applications filed, but was not included “in” such notice.  It is further noted that the copy of the Commission’s October 2, 2006, Notice of Applications filed on the Commission’s website does not include notice of the petition.  Based thereupon, Golden West requests that the Application for Declaratory Order that initiated Docket No. 06D-436BP be re-noticed. No authority is cited in the motion, except Decision No. 06D-436BP.
4. On November 14, 2006, Logisticare filed its Response to Request for Re-Notice of Petition.  Logisticare opposes Golden West’s request on three grounds.

5. Primarily, it is argued that Golden West received timely noticed and was not prejudiced by any defect.  By inclusion of the notice in the mailing, motor carriers and other "interested persons" were properly notified of the petition.  In any event, Golden West received actual notice and timely intervened in this proceeding.  Thus, Golden West has not suffered any prejudice. 

6. Logisticare next argues that mailing the notice meets the statutory mandates of notice and that the Commission's website data has not been shown to be a part of the official notice under §40-6-108(2), C.R.S.  Mailed notice remains the official under statutory procedures. 

7. Finally, Logisticare argues that Golden West lacks standing to assert due process rights or deprivations of others, citing DiLeo v. Board of Regents of University of Colorado 590 P.2d. 486, 489 (Colo. 1978) [the suing party must be personally adversely affected by the alleged constitutional defect].  Granting the requested relief would have not impact upon Golden West's current status, and, therefore, its request is a moot issue. Lee v. People 170 Colo. 268,460 P.2d. 796, 799 (1969) [if defendant cannot benefit by anything requested by him, then the defendant is in no position to raise the issue ab initio].  Golden West has not asserted, nor can it demonstrate, any of the extraordinary conditions under which Wimberly v. Ettenberg 194 Colo. 163, 570 P.2d. 535 (1977) might confer standing. Thus, under long-standing, well-accepted rules, Golden West simply lacks standing to raise the alleged constitutional defect regarding the manner of notice. 

8. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."  § 24-4-205(7) C.R.S.  Thus, Golden West bares the burden of proof as to the request to re-notice.  The ALJ finds that it has failed to meet that burden.
9. The ALJ notes the Commission’s general interest in making the public aware of proceedings.  While Decision No. C06-1143 referenced the Commission’s October 2, 2006, Notice of Applications and required that notice of the declaratory petition be included in the notice, the copy available to the public on the Commission’s website does not include the entirety of the mailed notice because it omits the notice of the pending declaratory petition.  Thus, the Commission’s website will be modified in the ordinary course of business to include the omitted material. 

II. ORDER
A. It Is Ordered That:  
1. MKBS, LLC d/b/a Metro Taxi &/or Taxi Latino’s ("Metro Taxi"), Motion to Dismiss Respondent Colorado Mobility, Inc., filed January 25, 2007, is granted.  The Complaint of Metro Taxi against Colorado Mobility, Inc. is dismissed.
2. Golden West Commuter, LLC’s Request for Re-Notice of Application in Accord with Decision No. C06-1143 is denied.

3. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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