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I. STATEMENT
1. This docket concerns the complaint by Adams County E-911 Emergency Telephone Service Authority (Adams E-911) against Qwest Corporation (Qwest) filed on January 26, 2006.  

2. On December 15, 2006, Qwest’s Partial Motion to Dismiss the Complaint of the Boulder Regional Telephone Service Authority (BRETSA) and the City of Federal Heights (Federal Heights) was filed.

3. BRETSA and Federal Heights’ Complaint addresses a claim regarding a dispute with Qwest as to whether Qwest is required to, and is, remitting to the Authority Boards the Emergency Telephone Surcharge for access lines used by Qwest in its own operations. See, Complaint at ¶80.

4. Qwest first moves to dismiss the claim as being outside the scope of this proceeding.  Qwest interprets ¶42 of Decision No. R06-1064-I as a limitation upon the scope of BRETSA and Federal Heights’ intervention.

5. BRETSA and Federal Heights argue that the finding cited by Qwest was in support of a grant of the motions to intervene, rather than to restrict the scope of issues which might be considered in this proceeding. Reference is also made to discussions during a prehearing conference and the resulting procedural order allowing intervenors to plead claims against Qwest, without any special limitation upon the claims which might be plead. See Decision No. R06-1109-I, ¶. 6. 

6. The Administrative Law Judge (ALJ) agrees with BRETSA and Federal Heights’ interpretation of the procedural orders.  Although limiting the scope of the proceeding was contemplated, it was rejected in the consideration leading to Decision No. R06-1109-I.

7. Qwest also seeks to dismiss the claim that Qwest should be paying the Emergency Telephone Surcharge for access lines used in its own operations because the Commission has no subject matter jurisdiction over the claim.  Rather, the Commission's authority concerning the Emergency Telephone Surcharge is limited to approving a charge that exceeds 70 cents per month. See generally, § 29-11-100.5 et seq. and § 29-11-102(2)(b), C.R.S.

8. In their response, BRETSA and Federal Heights addressed Commission Decision Nos. R03-0667, R03-0439-I and R01-701-I cited by Qwest in support of its motion.  The cases are each characterized as narrow instances in which authority has been specifically denied from the Commission or granted another entity.  

9. Applicable in the case at bar, BRETSA and Federal Heights argue that the Commission’s broad authority over utilities applies, rather than any exception where the Commission has been specifically denied authority or authority has been granted to another entity. It is also pointed out that, through rules, the Commission has exerted jurisdiction with respect to providers’ collection and remittance of the emergency telephone surcharge. See Rule 2138(c), 4 Code of Colorado Regulations 723-2 (“All local exchange carriers and resellers of local exchange services shall collect and remit the emergency telephone charge as required by § 29-11-100.5, et seq., C.R.S., to the appropriate governing body.”).  The Commission’s exercise of jurisdiction over Complainants’ Fourteenth Claim for Relief is also argued to be appropriate pursuant to 40-15-503(b)(VI) C.R.S.

10. Aside from the direct issue in dispute, BRETSA and Federal Heights argue that Qwest’s failure to collect and remit the surcharge (or report the failure or refusal to pay the surcharge) for its access lines (and possibly those of its non-Local Exchange Carrier parents, affiliates and/or subsidiaries) when competing providers are required to pay surcharges for their access lines, would provide Qwest a discriminatory advantage and be unreasonable, in violation of §§ 40-3-106 and 40-4-101, C.R.S. The failure to remit surcharges for access lines used in its business by its own employees might also implicate § 40-4-106, C.R.S., which authorizes the Commission to require utilities to operate in a manner to safeguard the health and safety of their employees.  

11. Enacting § 29-11-100.5, et seq., C.R.S., the legislature explicitly clarified that the method of regulation or deregulation of providers of telecommunications service as set forth in article 15 of title 40 C.R.S. is unaffected.  Similarly, § 40-15-104, C.R.S., explicitly provides that nothing in article 15 of title 40 supercedes any existing powers of a local government. § 40-15-104, C.R.S.

12. Qwest’s interpretation of § 29-11-102(2)(b), C.R.S., impermissibly contradicts § 29-11-100.5(3), C.R.S., and purports to affect the Commission’s jurisdiction over Qwest as a local exchange carrier.  Construing the sections together, § 29-11-102(2), C.R.S., defines the Commission’s jurisdiction over a governing body’s rate authority.  As argued by BRETSA and Federal Heights, § 29-11-102(2)(b), C.R.S., does not confine the Commission’s jurisdiction over local exchange carriers.
II. ORDER
A. It Is Ordered That:  
1. Qwest’s Partial Motion to Dismiss the Complaint of the Boulder Regional Telephone Service Authority and the City of Federal Heights, filed December 15, 2006, is denied.

This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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