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I. statement

1. The captioned application of Dingo Travel, LLC (Dingo) was filed with the Colorado Public Utilities Commission (Commission ) on August 11, 2006.  Public notice of the application was provided in the Commission’s Notice of Applications Filed on August 21, 2006.
2. As noticed, Dingo seeks authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage, in call-and-demand limousine service, between points in the City of Fort Collins, State of Colorado.

3. A timely intervention was filed in this matter by Shamrock Taxi of Fort Collins, Inc. (Shamrock Taxi).

4. On October 6, 2006, the Commission deemed this matter complete as of September 27, 2006, and set it for hearing in Fort Collins, Colorado, on November 21, 2006.  At Shamrock Taxi’s request the November 21, 2006, hearing date was vacated and the matter was reset for hearing on January 9, 2007, in Fort Collins, Colorado.  See, Decision Nos. R06-1356-I and R06-1389-I.
5. On November 17, 2006, Dingo submitted the statement concerning legal representation mandated by Decision Nos. R06-1315-I and R06-1376-I.  The statement establishes that Dingo is a closely-held entity within the meaning of § 13-1-127(a), C.R.S., that the amount in controversy in this matter does not exceed $10,000, and that Mr. Jordan Patrick Coombs is Dingo’s Manager/Owner.  Therefore, Dingo’s unopposed request that Mr. Coombs, a non-attorney, be allowed to represent it in this matter was approved.

6. The matter was called for hearing by the undersigned administrative law judge (ALJ) at the assigned time and place.  Mr. Coombs entered his appearance, pro se, on behalf of Dingo.  An appearance was entered on behalf of Shamrock Taxi by its legal counsel.  Both parties submitted opening statements.
7. During the course of the hearing testimony was presented by the following witnesses on behalf of Dingo:  Mr. Coombs, Mr. Dustin Johnson, Ms. Dawn Nannina, Mr. David Stott, Mr. Jamie Zann, Mr. Evan Leonard, Mr. Jason Brown, and Mr. Thomas Beard.  Shamrock Taxi presented testimony from Mr. Tom Hoffman, its President, Mr. Bob Flynn, its Operations Manager, Mr. Mike Bounapane, Mr. Jim Connor, Mr. Bob Gomez, and Mr. Mike Bezner.  Exhibit 1 was identified, offered, and admitted into evidence.  Exhibit 2 was withdrawn.
8.   At the conclusion of Dingo’s case-in-chief, Shamrock Taxi moved for dismissal of the application on the ground that Dingo had failed to present a prima facie case.  After hearing argument from the parties, the ALJ denied the motion to dismiss.

9. On January 19, 2007, Shamrock Taxi submitted its written closing argument.  Dingo submitted its written closing argument on January 23, 2007.

10. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. findings of fact 

11. Dingo is a newly formed Colorado limited liability company located in Fort Collins, Colorado.  It seeks to provide a transportation service that concentrates primarily on transporting individuals between the Old Town Square area located in downtown Fort Collins and other points within the Fort Collins city limits.  Old Town Square contains a number of restaurants and drinking establishments regularly frequented by students attending nearby Colorado State University (CSU) and other residents of the city.  The proposed service is designed to facilitate the safe transportation of students and other Fort Collins residents to and from these eating and drinking facilities, especially late at night (9:00 p.m. through 3:00 a.m.).  Dingo believes that its service will provide the patrons of these facilities with an alternative to operating their own motor vehicles while intoxicated. Dingo intends to assess a flat, $6.00 per passenger, per trip rate. 
12. Dingo intends, at least initially, to provide the proposed service on a hourly basis to and from a pick-up point located on Mountain Avenue (across from the Coppersmith Brewery) in Old Town Square.  It has entered into a Downtown Concession Agreement with the City of Fort Collins that will allow it to use this pick-up location until at lease May 31, 2007.  See, Exhibit 1.  It intends to initially provide service with one 15-passenger van equipped with a DVD player and a large screen TV.  It anticipates that increased demand will ultimately result in the expanding the service to pick-ups every 15 minutes with the use of up to four vehicles.  Dingo also anticipates that future increased demand for its service will result in the transportation of groups to and from special events within Fort Collins including, for example, CSU football games, brewery tours, and fraternity or sorority functions.

13. At the time of the hearing, Dingo was providing the Old Town Square service described above pursuant to emergency temporary and/or temporary authority issued to it by the Commission.  See, Decision Nos. C06-1341 and C06-1411.  Mr. Coombs testified that the service had been popular, especially among CSU students, and that Dingo had been able to generate a nominal profit.  He conceded, however, that that his profit calculation did not include a number of necessary transportation-related expenses such as fuel, vehicle maintenance, and driver wages.
14. Dawn Nannina is a social psychologist employed by Team Fort Collins, a non-profit organization whose primary goal is to discourage alcohol and drug abuse by children and young adults and to discourage irresponsible and underage drinking.  It sponsors a group of 15 to 20 Fort Collins retailers consisting mostly of bars, restaurants, and liquor stores who subscribe to a code of ethics regarding the serving and selling of alcohol and alcoholic beverages.  This group, entitled Responsible Alcohol Retailers (RAR), has pledged to, among other things, encourage designated drivers and public transportation for customers who may be at risk of exceeding the legal limits for alcohol intake.  Ms. Nannina testified that a common concern of the members of RAR is the lack of available public transportation for bar patrons, especially during late evening hours.  Although generally aware of the services currently provided by Shamrock Taxi, Ms. Nannina supports Dingo’s application since, in her opinion, it would provide bar patrons with another safe, late-night transportation alternative.  She is familiar with the service currently provided by Dingo under its temporary authority, believes it offers a valuable service to the community, and supports its continuance.
15. David Stott is the owner of Sportscaster Bar, a drinking establishment located approximately three miles south of the Old Town Square area.  He has a legal responsibility to insure that his bar patrons do not become so intoxicated that they are unable to safely operate motor vehicles.  He has often arranged transportation services for intoxicated patrons.  This usually occurs between the hours of 9:00 p.m. and 3:00 a.m. on Thursday, Friday or Saturday nights.  He has contacted Shamrock Taxi for such service.  However, patrons are sometimes required to wait for up to two hours for a cab to arrive.  As a result, many patrons do not want to use Shamrock Taxi’s service or, having made a call for service, ultimately fail to wait this long for a cab to arrive.  Mr. Stott testified about a recent incident of this type wherein an intoxicated female patron refused to allow him to contact Shamrock Taxi as a result of her prior unsatisfactory experience in attempting to use that service.  Mr. Stott’s establishment is a member of RAR and is familiar with the service provided by Dingo.  He believes that the inexpensive and regular nature of that service (i.e., every hour) provides a good alternative to the taxi service provided by Shamrock Taxi.  This provides the basis for his support of Dingo’s application.

16. Jamie Zann is the General Manager of the Rio Bar located in the Old Town Square area.  The Rio Bar is also a member of RAR.  Her experiences are very similar to those testified to by Mr. Stott.  It is her belief that there is a high demand for public transportation services to and from Old Town Square during late-night hours.  This is due to the large number of individuals who prefer not to operate motor vehicles after consuming alcohol.  She, or bartenders she supervises, have regularly made calls to Shamrock Taxi on behalf of intoxicated patrons for late-night service.  She indicated that the typical wait-time is at least 30 minutes.  She has observed many patrons who have refused to wait for a cab’s arrival and have departed her establishment before the cab arrives.  She has a particular concern for the safety of unaccompanied female patrons who depart the Rio Bar under these circumstances.  She testified about two incidents, one last Valentine’s Day and another on an unspecified date, wherein Shamrock Taxi was called for late-night service but was unable to promptly respond.  Ms. Zann supports Dingo’s application because she believes it will provide a safe and reliable alternative to existing services.
17. Messrs. Leonard, Brown, Beard, and Johnson are Fort Collins residents who regularly patronize Fort Collins’ bars and restaurants, most of which are located in Old Town Square.  They typically visit such establishments between the hours of 9:00 p.m. and 2:00 a.m. for the purpose of consuming alcohol.  Mr. Leonard, a CSU student, attempted to use Shamrock Taxi’s service late on a weekend night in June 2006 but was advised that he would have to wait 1.5 hours to be picked up.  As a result, he declined the service and walked or drove home on his own.  Although he has not yet used Dingo’s service, he believes that he will do so since it is inexpensive and is available on a regular schedule.  He also indicated a desire to use Dingo for transportation to and from CSU football games and other special events.
18. Mr. Brown, a Front Range Community College student, has also attempted to use Shamrock Taxi for late-night service from bars in Old Town Square to his home but has found the wait times to be excessive.  For example, he was advised on St. Patrick’s Day that he would have to wait three hours for a pick-up.  As a result, he elected to walk the three miles from the bar to his home.  He has not used Dingo’s service but anticipates doing so.  He is especially attracted to Dingo’s $6.00 flat rate and the ability to ride with larger groups than can be accommodated by taxicab vehicles.  He also indicated that he would consider using the service to and from CSU football games and local breweries.
19. The testimony presented by Mr. Beard and Mr. Johnson was similar to that provided by Messrs. Leonard and Brown.  They also find the wait-times for late-night cab service from Fort Collins’ drinking establishments to be unacceptable.  Mr. Beard testified that he had inquired about such service on three occasions with estimates of wait-times ranging from 45-minutes to two hours.  He has used Dingo’s service and finds it to be good.  He especially likes the fact that Dingo’s vehicle is large enough to accommodate him and his 2 to 3 drinking companions.  He also enjoys the diversion afforded by the DVD player and large screen TV that is available in the Dingo vehicle.  Mr. Johnson, a Dingo employee/officer, testified that three years ago he requested late-night weekend cab service but was advised that the wait-time would be three hours.

20. Messrs. Bounapane, Connor, Gomez, and Bezner are residents of Fort Collins who have an occasional need for transportation services to or from local bars or restaurants.  Unlike Messrs. Leonard, Brown, Beard, and Johnson, however, they typically do not require late-night (i.e., after midnight) service.  All have used Shamrock Taxi’s service and have found it to be timely, reliable, and reasonably priced.  As a result, they do not believe there is a need for Dingo’s service.  Mr. Bounapane has arranged for the use of Shamrock Taxi’s service to transport his 21-year old daughters home from local bars after a night of drinking and has found the service to be entirely satisfactory.
21. Shamrock Taxi is a common carrier authorized to transport passengers and their baggage between various points within the State of Colorado.  As directly pertinent here, Shamrock Taxi’s Certificate of Public Convenience and Necessity No. 29934 authorizes it, with certain limited exceptions, to provide taxi service between points located within a 16-mile radius of the intersection of U.S. Highway 287 and Colorado State Highway 68 near Fort Collins.  As a result, the company has the ability to provide taxi service within the geographic area Dingo seeks to serve.
22. Bob Flynn is Shamrock Taxi’s Operations Manager.  He testified that the company currently has 27 taxicab vehicles available to provide service within Fort Collins, with 7-8 additional vehicles added within the past year.  Mr. Flynn generally acknowledged that it is difficult for the company to always respond promptly to service requests during what he termed the “Power Rush”; i.e., late-night hours on weekend days.  He estimated that it takes Shamrock Taxi 30-45 minutes to affect a pick-up during this time period.  He was unaware of any incidents involving substantially longer wait-times and certainly none in the three hour range.  He testified that Shamrock Taxi runs “short shifts” on Friday and Saturday nights in order to respond to increased demand during the relatively short Power Rush period.  This, notwithstanding the fact that running these shifts is not profitable for the company.  Mr. Flynn was aware of only one complaint having been filed with the Commission concerning deficiencies in Shamrock Taxi’s service.  This involved a lengthy wait for pick-up service by a patron at Sullivan’s Bar.
23. Mr. Flynn also described Shamrock Taxi’s charter operations which are designed to provide transportation to groups of individuals seeking service to special events such as CSU football games.  Finally, he described Shamrock Taxi’s advertising activities which include a web site, telephone numbers published in the local telephone directories, and regional radio and newspaper advertisements.

24. Tom Hoffman is Shamrock Taxi’s President and principal owner.  He described the temporary shuttle service now being offered by the company to and from the Old Town Square area.  He indicated that the company had decided to implement the service more for public relations purposes than to respond to any great demand.  According to Mr. Hoffman, there is limited demand for the service until approximately 12:30 a.m. on weekend nights.  He contends that this and other services provided by Shamrock Taxi are entirely adequate to satisfy existing demand and that there is no need for the additional services proposed by Dingo.  He fears that the additional competition afforded by that service will divert available traffic from Shamrock Taxi thereby lowering its profitability and impairing its ability to continue the level of service it currently provides.
III. DISCUSSION AND CONCLUSIONS OF LAW
25.  The legal standard governing this application for call-and-demand limousine service is that of regulated monopoly.  Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973); § 40-10-105(1), C.R.S.  Under the doctrine of regulated monopoly, an applicant has the heavy burden of proving by reliable and competent evidence that the public needs its proposed service and that the service of existing certificated carriers within the proposed service area is “substantially inadequate”.  Rocky Mountain Airways v. P.U.C., supra; Colorado Transportation Co. v. P.U.C., 158 Colo. 136, 405 P.2d 682 (1965).  The test of substantial inadequacy is not perfection.  Ephraim Freightways, Inc. v. P.U.C., 151 Colo. 596, 380 P.2d 228 (1963). 

26. Dingo has sustained its burden of proof under the above-described legal standard, in part.  The competent evidence presented in this matter establishes that there is a public need for additional transportation service to and from the Old Town Square area during late-night hours and that existing service to and from this area during these times is substantially inadequate.  The evidence is insufficient to establish a need for service or the substantial inadequacy of existing service outside this geographic area or outside these timeframes.

27. The need for additional service to and from the subject area results from the heavy concentration of restaurants and drinking establishments located there.  The consumption of alcoholic beverages at these establishments oftentimes creates conditions which require intoxicated individuals to seek safe public transportation alternatives.  The evidence establishes that existing services are not currently adequate since they are not able to respond to this need on a timely basis.  Individuals desiring public transportation services to and from the Old Town Square area during late-night hours are usually required to wait for long periods in order to secure such service.  This often discourages its use and promotes the operation of motor vehicles by individuals too intoxicated to safely operate them.  The addition of Dingo’s operations will respond to the need described above and, hopefully, will enhance public safety by providing the traveling public with another viable transportation alternative.
28. The evidence presented by Dingo relating to its financial and operational fitness to provide the subject service was marginal at best.  However, the Commission has never enunciated specific guidelines designed to evaluate an applicant’s financial fitness.  The fact that Dingo has been successfully providing service under the temporary authority referred to above suggests that it has the financial and operational capability to do so on a permanent basis.  Therefore, it is found and concluded that Dingo is fit, financially and otherwise, to provide the transportation service authorized by this recommended decision. 
IV. order

A. The Commission Orders That:

1. The captioned application of Dingo Travel, LLC is granted, in part.  

2. Dingo Travel, LLC is granted a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire as follows:
Transportation of  

passengers and their baggage, in call-and-demand limousine service,  

between points in the City of Fort Collins, State of Colorado. 

RESTRICTIONS:  This authority is restricted as follows:
(1)
To providing transportation service that originates or terminates within a one-half mile radius of the intersection of College Avenue and Oak Street in Fort Collins, Colorado; and
(2) To providing transportation services between the hours of 9:00 p.m. and 3:00 a.m.
3. The authority granted in Ordering Paragraph No. 2 is conditioned on Dingo Travel, LLC meeting the requirements contained in this Order and is not effective until these requirements have been met.
4. All operations under the certificate of public convenience and necessity granted by Ordering Paragraph No. 2 shall be strictly common carrier operations and the Commission shall retain jurisdiction to make such amendments to that certificate of public convenience and necessity as deemed advisable.
5. The right of Dingo Travel, LLC to operate shall depend upon its compliance with all present and future laws, regulations, and orders of the Commission.
6. Dingo Travel, LLC shall cause to be filed with the Commission tariffs as required by Commission rules.
7. Dingo Travel, LLC shall cause to be filed with the Commission certificates of insurance as required by Commission rules.
8. Dingo Travel, LLC shall pay the issuance fee and annual vehicle identification fees.
9. Dingo Travel, LLC may not begin operations under its certificate of public convenience and necessity until it has met the requirements set out in Ordering Paragraphs No. 6 through No. 8 above.
10. If Dingo Travel, LLC does not comply with the requirements of Ordering Paragraphs No. 6 through No. 8 above within 60 days of the effective date of this Order, then Ordering Paragraphs No. 1 and No. 2, above, shall be void.  On good cause shown, the Commission may grant additional time for compliance.
11. Docket No. 06A-450CP is closed.
12. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.
13. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.
14. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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