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I. STATEMENT

1. On October 1, 2003, the Colorado Department of Transportation (CDOT) filed an Application, pursuant to Rule 51 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, in which they seek a Commission order granting authority to demolish and reconstruct a bridge on State Highway 96A (4th Street) over the tracks of the Union Pacific Railroad Company (UPRR), National Inventory No. 253147Y, the BNSF Railway Company
 (BNSF), National Inventory No. 003496V, and the Arkansas River in Pueblo, Colorado.  The Application commenced Docket No. 03A-531R.

2. On December 16, 2003, the Commission gave public notice of the Application.  See Notice of Application Filed (Notice).  In that Notice, the Commission established a 30-day intervention period and procedural schedule in this proceeding.

3. On January 26, 2005, by Decision No. C05-0132, the Commission deemed the application complete and referred this matter to an administrative law judge (ALJ).  The Commission also directed the ALJ to establish the procedural schedule for filing exhibits and lists of witnesses.

4. On December 16, 2003, Commission Staff (Staff) filed an Entry of Appearance and Notice of Intervention.

5. On December 24, 2003, the BNSF filed an Entry of Appearance and Notice of Intervention.

6. On December 31, 2003, the City of Pueblo filed an Entry of Appearance and Notice of Intervention.

7. On January 14, 2004, the UPRR filed an Entry of Appearance and Notice of Intervention.

8. By Decision No. R05-0179-I, the ALJ established the procedural schedule for filing exhibits and lists of witnesses, and directed Staff to file a new Entry of Appearance signed by an attorney who will represent Staff in this proceeding within 14 days of the effective date of the Order.

9. By Decision No. R05-0519-I, the ALJ granted CDOT’s Motion to Vacate the June 28, 2005 Hearing Date, considering complexities of a bridge being designated an historic bridge under federal law, and directed CDOT to file a bi-monthly status report regarding the federal approvals necessary for it to proceed with the Application.  The Order vacated the prehearing schedule established in Decision No. R05-0179-I.  The Order also noted that Staff did not comply with the directive to file a new Entry of Appearance signed by an attorney within 14 days of the effective date of the decision, and directed Staff to show cause, within ten days of the effective date of the Order, why its intervention in this case should not be dismissed.

10. By Decision No. R05-0601-I, the ALJ quashed the Order to Show Cause and granted Staff’s Motion to Intervene Out of Time.  

11. By Decision No. R05-1323-I, the ALJ found that CDOT failed to timely file a status report in accordance with R05-0519-I and ordered CDOT to show cause why the application should not be dismissed.  CDOT filed a Response to Order to Show Cause explaining the clerical error that led to the failure to timely report the status of the case.  By Decision R05-1383-I, the ALJ issued an Order Discharging the Order to Show Cause.  

12. In accordance with Decision R05-0519-I, CDOT filed Status Reports on the following dates: June 30, 2005, August 31, 2005, November 9, 2005, December 22, 2005, February 28, 2006, April 26, 2006, June 27, 2006, August 31, 2006, October 27, 2006, and December 28, 2006.

13. On January 11, 2007, CDOT filed a Motion for Commission Order Granting Application.  CDOT states the construction and maintenance agreements are currently being negotiated and will be late filed upon resolution and signing.  CDOT states that no intervenor contests or opposes the application.  CDOT requests the Commission determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S. and Rule 1403, Commission Rules of Practice and Procedure, 4 CCR 723-1.  Finally, CDOT also supplemented the most recent status report information regarding construction costs, railroad flagging costs, anticipation of starting construction, and duration of construction.  

14. The relief requested by CDOT being unopposed, it is appropriate that response time be waived.

15. On January 12, 2007, Staff filed the Motion of Staff to Provide Additional Information by Providing Draft Order.  Staff effectively requests leave to supplement CDOT’s Motion for Commission Order Granting Application to include a proposed order.  Good cause having been shown for Staff’s request and no party being prejudiced thereby, response time to the motion is waived and the proposed order will be considered in conjunction with CDOT’s motion.

16. The Application is uncontested, and may be processed under the modified procedure, pursuant to § 40-6-109(5), C.R.S., and Rule 4 CCR 723-1-1403, without a formal hearing.

17. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision. 

II. FINDINGS AND CONCLUSIONS
18. The Commission has jurisdiction in this matter pursuant to § 40-4-106(2)(a) and § 40-4-106(3)(a), C.R.S.  

19. CDOT is an Administrative Department of the State of Colorado that is duly authorized to construct, maintain and operate public highways in the State of Colorado. 

20. Intervenor Staff is Trial Staff of the Public Utilities Commission.  Staff does not oppose or contest the application.

21. Intervenor City of Pueblo is the municipal entity in which the crossing at issue in this proceeding is located.  The City of Pueblo does not oppose or contest the application.

22. Intervenor BNSF is the railroad company that owns tracks at the east side of the crossing at issue in this proceeding.  BNSF does not oppose or contest the application. 

23. Intervenor UPPR is the railroad company that owns tracks at the west side of the crossing at issue in this proceeding.  UPRR does not take a position as to whether it objects or does not object to the Application filed.  Based thereupon, UPRR does not oppose or contest the application.

24. The crossing is the 1958 bridge structure on State Highway 96A (4th Street), in Pueblo, Colorado, that crosses over the Arkansas River, a floodwall, twenty-one yard and two mainline UPRR tracks, four yard and one mainline BNSF tracks, and a pedestrian trail adjacent to the Arkansas River.  The new bridge structure will be built just north of and parallel to the existing bridge, and the existing bridge will be removed.  Construction will conform to the American Association of Highway and Transportation Officials and Federal Highway Administration specifications, Manual on Uniform Traffic Control Devices for Streets and highways, and PUC regulations.  

25. Construction of the proposed bridge will consist of continuous cast-in-place post-tensioned concrete box girders and a forty-foot roadway and ten-foot sidewalk with protective rail fence.  Construction and demolition will occur in multiple phases.  The proposed structure will require five spans to cross the Arkansas River and the tracks of the UPRR and BNSF with a total length of 1,137’-0” from front face of backwall to front face of backwall.    The minimum vertical clearance from the top of the rail to the bottom of span 3 of the structure will be 23’-2”.  The minimum horizontal clearance from the centerline of the track to pier 4 is 18’-2”.  All clearances meet or exceed the clearances required by Commission Rules 4 CCR 723-7-7324 and 7325.  The 4th Street structure will be 113’-8” out to out and consist of two separate structures with a width of 53’-10”.  Each structure will accommodate two 12’ travel lanes, one 6’ shoulder, one 10’ shoulder, one 10’ sidewalk, two 1’-6” bridge rails, and one 10” pedestrian rail with protective fencing on both sides of each bridge structure.

26. Average daily traffic volumes in 2003 on SH 96A are 27,637 vehicles per day (VPD) with a projected increase to 39,600 VPD by 2025.  UPRR runs approximately 25 freight train movements plus switching movements each day, and BNSF runs approximately 20 trains per day.  Train speed for both UPRR and BNSF is 10 MPH.

27. The updated estimated cost of the bridge project is $38 million.  Estimated costs of railroad flagging for the project are $1 million ($500,000 for BNSF and $500,000 for UPRR).  CDOT will pay for 100% of the project.  No cost allocation is requested.  CDOT requests to late-file a copy of the signed construction and maintenance agreement.  

28. CDOT will maintain, at its expense, the bridge structure including the deck, bridge rail, substructure, abutments, approach slabs, piers, pavement markings, signing, and storm sewer system.  UPRR and BNSF will maintain, at their expense, track rails, ties, ballast, subballast, warning devices, train communications, signal wiring and equipment, and appurtenances.

29. The Status Report filed on December 28, 2006 (December 2006 Status Report) shows that the approvals necessary before finalizing the design of the bridge for this project, specifically the Department of Interior and the Federal Highway Administration, have occurred.  The December 2006 Status Report states the final design started April 7, 2006, and the final plans, specifications and estimates will be complete by January 2007.  The December 2006 Status Report also indicates that right of way agreements are anticipated to be completed by the end of December 2006, that the railroad construction and maintenance agreements are anticipated to be completed by February 2007.  Finally, the December 2006 Status Report states that CDOT is planning to schedule to advertise the project in March 2007, pending successful right of way and railroad negotiations, and begin construction in July 2007.  Construction is estimated to take four years and be complete by July 2011. 

30. Applicant bears the burden of proof to establish by a preponderance of the evidence that the requested modifications to the railroad crossing are “reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  § 40-4-106(2)(a) C.R.S.  Applicant has met its burden of proof in this matter.  

31. The Application, as supplemented by the status reports and Motion filed, should be, and will be, granted.  

32. The proposed alteration of the crossing contained in the Application is reasonable, is necessary to prevent accidents and to promote public safety, is appropriate, and is in the public interest.  The record supports the need for the proposed alterations, and it will be authorized.

33. CDOT shall be required to file a single copy of the final bridge plans with the Commission by June 1, 2007.

34. CDOT shall be required to file copies of the estimates from UPRR and BNSF for railroad flagging and any other railroad work to be performed as part of this project by June 1, 2007.

35. CDOT shall be required to file signed copies of the construction and maintenance agreements with both UPRR and BNSF by June 1, 2007.

36. CDOT shall inform the Commission in writing that the relocation is complete and operational within ten days after such construction is complete.

III. ORDER

A. The Commission Orders That:  

1. Response time to the Motion of Staff to Provide Additional Information by Providing Draft Order is waived.

2. The Motion of Staff to Provide Additional Information by Providing Draft Order is granted.  The proposed order will be considered in conjunction with Colorado Department of Transportation’s (CDOT) motion.

3. It is appropriate that response time to CDOT’s Motion for Commission Order Granting Application be waived because the requested relief is unopposed.

4. The Motion for Commission Order Granting Application filed by CDOT on January 11, 2007, is granted.

5. The unopposed application filed by the CDOT for Authority to Demolish Existing Bridge and Construct a New Bridge on State Highway 96A Crossing over the Union Pacific Railroad Tracks and Burlington Northern Santa Fe Railroad Tracks and Arkansas River in the City of Pueblo, Colorado is granted.

6. CDOT is authorized and ordered to proceed with construction of a new bridge structure and demolition of the old bridge structure on State Highway 96A, in Pueblo, Colorado, that crosses over the Arkansas River and the tracks of the Union Pacific Railroad Company (UPRR), National Inventory No. 253147Y and BNSF Railway Company (BNSF), National Inventory No. 003496V.  

7. CDOT shall pay the total actual costs of labor and material required for the bridge construction and demolition.

8. CDOT shall maintain and repair, at its expense, the bridge structure including the deck, bridge rail, substructure, abutments, approach slabs, piers, pavement markings, signing and storm sewer system.
9. UPRR and BNSF shall maintain at their expense, their respective track rails, ties, ballast, subballast, warning devices, train communications, signal wiring and equipment, and appurtenances.
10. CDOT shall file a single copy of the final bridge plans with the Commission by June 1, 2007.
11. CDOT shall file the cost estimates from UPRR and BNSF for railroad flagging and any other railroad work to be performed as part of this project by June 1, 2007.  
12. CDOT shall file signed copies of the construction and maintenance agreements with both UPRR and BNSF by June 1, 2007.  
13. CDOT is required to inform the Commission in writing that the new bridge construction and old bridge demolition is complete and operational within 10 days after completion.  We shall expect this letter sometime around July 31, 2011.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.
14. The Commission retains jurisdiction to enter further orders as necessary.  

15. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

16. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

17. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� The Burlington Northern & Santa Fe Railway Company has changed its name to BNSF Railway Company since the filing of this application.
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