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I. statement

1. This is a civil penalty assessment proceeding brought by the Staff of the Colorado Public Utilities Commission (Staff) against the Respondent, A. J. Trucking, LLC (Respondent or AJ Trucking).

2. In Civil Penalty Assessment Notice (CPAN) No. 80459, Staff alleges that on September 22, 2006, AJ Trucking violated § 40-16-103, C.R.S. (“Operated without an operating right”) on one occasion (Count 1) and Rules 6007(a)(I) and/or 6007(b)(I)(B) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6 (“Operated as a transportation carrier without proper insurance”) on one occasion (Count 2). CPAN No. 80459 seeks imposition of a civil penalty in the total amount of $12,100.00 for these alleged violations.    

3. On November 20, 2006, the Commission issued an Order Setting Hearing and Notice of Hearing setting a hearing in CPAN No. 80459 for January 4, 2007, in Denver, Colorado.  

4. Staff’s Entry of Appearance and Notice Pursuant to Rule 1007(a) was filed on November 21, 2006.

5. No entry of appearance has been filed on behalf of AJ Trucking. 

6. The undersigned Administrative Law Judge (ALJ) called the matter for hearing at the assigned time and place.  Staff appeared through its legal counsel.  AJ Trucking appeared pro se through Ms. Annette Perez.  As a preliminary matter, the ALJ inquired as to Respondent’s ability to proceed without counsel.  

7. Respondent is a limited liability company.  Ms. Perez is the sole owner of the limited liability company.  She requested and designated that Jesus J. Perez, Jr., her husband, be allowed to represent the company in this proceeding.  Mr. Perez also requested that he be allowed to represent the Company because there is simply no financial means to obtain counsel.

8. In order to allow the parties a requested opportunity to explore settlement negotiations, Respondent’s ability to proceed without counsel was taken under advisement and the hearing was recessed to be continued as ordered below.

9. Rule 1201(a), 4 Code of Colorado Regulations (CCR) 723-1 requires a party in a proceeding before the Commission to be represented by an attorney authorized to practice law in the State of Colorado, except that, pursuant to Rule 1201(b), 4 CCR 723-1, an individual may appear without an attorney:  (a) to represent her/his own interests; or (b) to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has emphasized that this requirement is mandatory and has found, if a party does not meet the criteria of this Rule, that a filing made by non-attorneys on behalf of that party is void and of no legal effect and that a non-attorney may not represent a party in Commission adjudicative proceedings.  See, e.g., Decisions No. C05-1018, No. C04-1119, and No. C04-0884.  

10. This is an adjudicative proceeding before the Commission.  

11. To proceed in this matter without an attorney, AJ Trucking must meet the criteria of Rule 1201(b)(II), 4 CCR 723-1.  

12. Rule 1201(b)(II) provides that an individual may represent the interests of a closely held entity, as provided in § 13-1-127, C.R.S.  Thus, it must be determined whether Ms. Lopez may represent AJ Trucking under the applicable statute as a closely held entity.  

13. Section 13-1-127 C.R.S. provides that an officer of a closely held entity may represent the interests of that entity before an administrative agency if the amount in controversy in this matter does not exceed $10,000, exclusive of costs, interest, or statutory penalties, on and after January 1, 1991, and the officer provides the agency with satisfactory evidence of authority to appear.

14. Section 13-1-127(1)(i) C.R.S. defines an officer as a person generally or specifically authorized by an entity to take any action contemplated by this section.  

15. As the sole owner of AJ Trucking, Ms. Lopez has total and ultimate control over the entity.  Ms. Lopez has provided satisfactory evidence that she is generally or specifically authorized by an entity to take any action contemplated by § 13-1-127 C.R.S.  Therefore, the ALJ finds that Ms. Lopez is an officer for purposes of § 13-1-127 C.R.S. 

16. § 13-1-127(1)(a) C.R.S. defines a closely held entity as an entity defined in § 7-90-102(20) with no more than three owners.  Ms. Lopez has demonstrated that she is the sole owner of the limited liability company.  Therefore, it must be determined whether the entity is within the definition of § 7-90-102(20).

17. § 7-90-102(20) defines an entity as a domestic entity or a foreign entity.  In turn, § 7-90-102(23) defines a foreign entity to include a foreign limited liability company and § 7-90-102(13) defines a domestic entity to include a domestic limited liability company.  Section 7-90-102(15) defines a domestic limited liability company as a limited liability company formed under the “Colorado Limited Liability Company Act”, Article 80, of Title 7 of the Colorado Revised Statutes.  Finally, § 7-90-102(22) defines a foreign limited liability company as an entity formed under the law of a jurisdiction other than this state that is functionally equivalent to a domestic corporation.

18. The ALJ finds that Ms. Lopez has provided satisfactory evidence and adequately demonstrated that AJ Trucking is a closely held entity pursuant to § 13-1-127 C.R.S. and that she is authorized to designate Mr. Perez as the officer to represent the entity before the Commission in this proceeding.  The final element is whether the “the amount in controversy does not exceed $10,000, exclusive of costs, interest, or statutory penalties, on and after January 1, 1991.”

19. Because the proposed civil penalties exceed $10,000, AJ Trucking’s ability to proceed pro se is dependent upon whether such penalties are “statutory penalties” under §13-1-127(2)(a).  The ALJ has found no judicial interpretation as to the scope of statutory penalties.  

20. The Commission’s civil penalty authority is exclusively statutory (i.e., § 40-16-107, C.R.S., states that motor vehicle carriers exempt from regulation as public utilities shall be subject to civil penalties as provided in §§40-7-112 through 116, C.R.S.).  Section 40-7-113 C.R.S. provides:

(1) In addition to any other penalty otherwise authorized by law and except as otherwise provided in subsections (3) and (4) of this section, any person who violates any provision of article 10, 10.5, 11, 13, 14, or 16 of this title or any rule promulgated by the commission pursuant to such articles, which provision or rule is applicable to such person, may be subject to fines as specified in the following paragraphs:

(a) Any person who fails to carry the insurance required by law may be assessed a civil penalty of not more than eleven thousand dollars….

(f) Any person who operates a charter or scenic bus as defined in section 40-16-101 (1.3), a children's activity bus as defined in section 40-16-101 (1.5), a property carrier by motor vehicle as defined in section 40-16-101 (6.5), a luxury limousine as defined in section 40-16-101 (3), or an off-road scenic charter as defined in section 40-16-101 (5) without having first registered with the commission as required by section 40-16-103 may be assessed a civil penalty of not more than one thousand one hundred dollars.

21. The rules regarding financial responsibility cited in the CPAN are pronounced by the Commission in furtherance of and pursuant to its statutory authority to impose civil penalties.  

22. Based upon the foregoing, the proposed civil penalties are statutory penalties.  Therefore, the amount at issue in this proceeding does not exceed $10,000, exclusive of costs, interest, or statutory penalties, on and after January 1, 1991.  Thus, Ms. Lopez has met the final criteria to precede pro se.  It is noteworthy that under the circumstances present, to find otherwise would prevent any presentation of a defense to the proposed civil penalties because the Respondent cannot afford counsel.

23. Based upon the foregoing, Ms. Lopez may represent the interests of AJ Trucking in this proceeding as provided in § 13-1-127, C.R.S.  In turn, she has explicitly designated Mr. Lopez as an officer for purposes of representing AJ Trucking in this proceeding.
II. ORDER
A. It Is Ordered That:  
1. AJ Trucking may proceed in this docket pro se.  Jesus J. Perez, Jr. is authorized and designated to represent AJ Trucking.

2. The continued hearing in this matter is scheduled in this matter as follows:

DATE:

January 29, 2007

TIME:

9:00 a.m.

PLACE:
Commission Hearing Room


1580 Logan Street, OL2


Denver, Colorado

3. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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