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I. statement, findings, and conclusions

The captioned application of Jo Ann Romero, doing business as Romero’s Taxi Service, (Romero’s Taxi), was filed with the Colorado Public Utilities Commission (Commission) on September 11, 2006, and published in the Commission’s “Notice of Applications Filed” on September 18, 2006.

1. By the Commission’s Order Setting Hearing and Notice of Hearing, a hearing is set in this matter to commence in Denver, Colorado January 9, 2007 and January 10, 2007.

2. On September 22, 2006, Snow Limousine, Inc. (Snow) filed its Entry of Appearance and Notice of Intervention.  

3. On September 25, 2006, Tazco, Inc., doing business as Sunshine Taxi (Tazco) filed its Intervention and Entry of Appearance by Right of Tazco, Inc., doing business as Sunshine Taxi to the Permanent Authority Application, or Alternate Motion to Permissively Intervene, and Preliminary List of Witnesses and Exhibits.

4. On September 27, 2006, the Intervention and Entry of Appearance as a matter of Right of High Mountain Transportation, Inc., doing business as High Mountain Taxi, LLC was filed.

5. On October 10, 2006, the Intervention by Montrose Transportation Authority was filed.

6. On October 13, 2006, the Intervention by Unique Taxi was filed.

7. On October 17, 2006, AEX, Inc., doing business as Alpine Express, filed its Intervention and Entry of Appearance by Right of AEX, Inc., doing business as Alpine Express, to the Permanent Authority Application, or Alternate Motion to Permissively Intervene, and Preliminary List of Witnesses and Exhibits.

8. On October 19, 2006, the untimely Intervention by San Miguel Mountain Ventures, LLC, doing business as Telluride Express was filed.  In light of the dismissal of the application by this order, the untimely attempt to intervene will not be addressed further and will be denied as moot.

9. On November 1, 2006, the untimely Intervention and Entry of Appearance as a Matter of Right of Durango Transportation, Inc. in Opposition to Petition/Application for Certificate of Public Convenience and Necessity was filed. In light of the dismissal of the application by this order, the untimely attempt to intervene will not be addressed further and will be denied as moot.

10. The application was deemed complete during the Commissioner’s Weekly Meeting on November 8, 2006, within the meaning of § 40-6-109.5, C.R.S., and was referred by minute entry to an administrative law judge for disposition or hearing.  

11. On December 5, 2006, Snow filed its Motion to Strike or Dismiss Application or, in the Alternative, Motion in Limine.  Snow contends that the Application should be dismissed based upon the Applicant’s failure to respond to discovery requests properly served in accordance with Commission rules and for the Applicant’s failure to timely file and serve its list of witnesses and exhibits.  Snow contends it is disadvantaged in presenting its case at hearing without this information.

12. By Decision R06-1405-I, in anticipation of the hearing, the undersigned Administrative Law Judge (ALJ) scheduled a telephonic prehearing conference in order to ensure that the parties were ready to proceed with the hearing and to address any pre-hearing matters, including pending motions.  Parties were invited to raise any additional issue as well.  The Order also invited parties to participate in the prehearing conference by telephone and instructed that any desiring party must contact the ALJ no later than close of business on December 21, 2006 for instructions.  

At the assigned time and place, the prehearing conference was conducted.  Snow raised the status of its pending Motion to Dismiss as a preliminary matter.

Romero’s Taxi’s response to the Motion to Dismiss was due on December 19, 2006.  Rule 1400 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR), 723-1.  No response was filed on or before that date.  Romero’s Taxi’s failure to so respond may be deemed a confession of the Motion to Dismiss.  Id.

As provided in the Notice of Applications Filed, and required by Rule 1405(e), 4 CCR 723-1, the Applicant is required to file and serve its list of witnesses and copies of its exhibits not later than 20 days after the notice period has expired. 

Depending upon the nature of the requests, Rule 1405(b), 4 CCR 723-1, requires a party to serve discovery responses, and objections if any, within ten or twenty days of a request.  Counsel for Snow confirmed during the prehearing conference that the discovery served remains outstanding and no responses or objections have been provided.

13. As stated in Rule 1405(b), the Commission discourages discovery disputes and will sanction parties and attorneys that do not cooperate in good faith. Such sanctions may include dismissal of a party, disallowance of exhibits or witness testimony, or such other and further relief as the Commission may deem appropriate.

The Motion to Dismiss establishes that Snow served Romero’s Taxi with its discovery on September 22, 2006; that, in any event, Romero’s Taxi’s responses were due by October 12, 2006; and that Romero’s Taxi failed to respond to the same.  

A review of the Commission’s files confirms that Romero’s Taxi has failed to file a witness and exhibits list in this matter despite the Commission’s notice, the requirements of the rules, and the service of other parties’ witness and exhibits lists.

The ALJ notes that Romero’s Taxi did not request instructions to participate in the prehearing conference by telephone and did not participate in the prehearing conference.  

Based upon the forgoing circumstances, the captioned application should be dismissed.

Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. order

A. The Commission Orders That:


1.
The Motion to Dismiss Docket No. 06A-507CP filed by Snow Limousine, Inc., in the captioned proceeding on December 5, 2006, is granted.

2. The captioned application of Jo Ann Romero, doing business as Romero’s Taxi Service, is dismissed. 

3. The hearing scheduled for January 9, 2007, and January 10, 2007, is vacated.

4. The untimely Intervention by San Miguel Mountain Ventures, LLC, doing business as Telluride Express will be denied as moot.

5. The untimely Intervention and Entry of Appearance as a Matter of Right of Durango Transportation, Inc. in Opposition to Petition/Application for Certificate of Public Convenience and Necessity will be denied as moot.

6. Docket No. 06A-507CP is closed.

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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