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I. statement, findings, and conclusion  

1. On July 2, 2006, SuperShuttle International Denver, Inc. (SuperShuttle Denver or SSID), Veolia Transportation on Demand, Inc. (Veolia), and SuperShuttle International, Inc. (SuperShuttle International or SSI) (collectively, Joint Applicants), filed a verified Joint Application for Approval of the Merger Resulting in the Permanent Transfer of Corporate Control of Certificate of Public Convenience and Necessity PUC No. 55686 (Joint Application).  The Joint Application commenced this proceeding.  

2. The Commission gave public notice of the Joint Application.  Notice of Applications Filed (Notice) dated August 7, 2006.  

3. Golden West Commuter, LLC (Golden West), intervened and opposed the Joint Application.  The parties in this proceeding are Joint Applicants and Golden West.  

4. On November 28, 2006, Golden West filed its Notice of Withdrawal.  The Notice of Withdrawal states that Golden West's intervention in this matter is withdrawn forthwith.  Consequently, the Joint Application is unopposed.  

5. On September 1, 2006, Joint Applicants filed a Motion to Dismiss Verified Joint Application for Lack of Jurisdiction (Motion).  Golden West filed a response in opposition to the Motion.
  By Decision No. C06-1132, the Commission granted the Motion in part and dismissed the Joint Application without entertaining the merits of the Motion.  

6. Joint Applicants filed an Application for Rehearing, Reargument, and Reconsideration of Decision No. C06-1132 (Application for RRR).  By Decision No. C06-1308, the Commission granted the Application for RRR.  The Commission reversed Decision No. C06-1132  

in part by reinstating the Joint Application and refer[red] the issue of whether the Commission has jurisdiction over the merger between Veolia and SSI to an administrative law judge.  

Id. at ¶ I.4.
  

7. The question to be determined is this:  Should the Commission grant the Motion and dismiss the Joint Application for lack of subject matter jurisdiction, or should the Commission consider the unopposed Joint Application on its merits pursuant to the Commission's modified procedures (see Rule 4 Code of Colorado Regulations [CCR] 723-1-1403)?  For the reasons set out below, the Administrative Law Judge (ALJ) determines that the Motion should be granted and that the Joint Application should be dismissed for lack of subject matter jurisdiction.  

8. As pertinent here, the ALJ finds and concludes as follows:  


a.
SuperShuttle Denver is a motor vehicle carrier, as that term is defined in § 40-10-101(4)(a), C.R.S., and is regulated by the Commission.  SuperShuttle Denver owns and operates Certificate of Public Convenience and Necessity (CPCN) PUC No. 55686.  SuperShuttle Denver is a Colorado corporation in good standing and is a wholly-owned subsidiary of SuperShuttle International.  


b.
SuperShuttle International, the parent of SuperShuttle Denver, seeks to merge with one of Veolia's subsidiaries.  If the merger is consummated, SuperShuttle International will be the surviving corporation and will be a wholly-owned subsidiary of Veolia.  


c.
SuperShuttle International does not own, control, operate, or manage any motor vehicle serving the public in the business of passenger transportation for compensation in Colorado.  SuperShuttle International, therefore, is not a motor vehicle carrier within the meaning of § 40-10-101(4)(a), C.R.S.  Thus, SuperShuttle International is not a public utility as that term is defined in §§ 40-1-103(1)(a) and 40-10-102, C.R.S.  


d.
If the merger is consummated, SuperShuttle Denver will remain a wholly-owned subsidiary of SuperShuttle International.  Transportation operations under, and control of, CPCN PUC No. 55686 will remain with SuperShuttle Denver, which will continue to be regulated by the Commission.  The merger will not transfer or change any asset of the regulated subsidiary SuperShuttle Denver.  The merger will effect  

no change in the nature and scope of [SuperShuttle Denver's] common carrier transportation operations or its management.  SuperShuttle International will continue to own all of [SuperShuttle Denver's] capital stock after the transaction.  

Motion at 2.  


e.
The sole effect of the merger is:  Veolia will become the corporate parent of SuperShuttle International.  The entire transaction will occur at the corporate parent level.  

9. In the Motion, Joint Applicants argue that the Commission lacks subject matter jurisdiction over the proposed merger and that, as a result, the Joint Application should be dismissed for lack of jurisdiction.  Joint Applicants cite three Commission decisions in which the Commission determined that it lacks the jurisdiction to regulate the transfer of ownership interest in the parent company of a regulated utility where the transfer does not affect the operation or the assets of the regulated entity:  Decision No. C06-0976, entered in Docket No. 06D-392CP; Decision No. C05-0501, entered in Docket No. 05A-084T; and Decision No. C04-0046, entered in Docket No. 03D-161W.  In each of these decisions, the Commission determined that the parent company was not a public utility within the meaning of § 40-1-103(1)(a), C.R.S., and that the transfer of interest in ownership of the parent company did not require Commission authorization pursuant to § 40-5-105, C.R.S., because the proposed transaction did not involve a transfer of a CPCN or of any other asset of the regulated subsidiary.  

Although none of the cited decisions involves a motor vehicle carrier, Joint Applicants contend that the same analysis should apply to the proposed merger of SuperShuttle International and the Veolia subsidiary.  First, they state that SuperShuttle International, the parent corporation, is not a public utility.
  Second, they argue that, for motor vehicle common carriers, § 40-10-106, C.R.S., is the statutory parallel to § 40-5-105, C.R.S., and applies here; 

10. that SuperShuttle Denver is the only entity which is subject to the provisions of § 40-10-106, C.R.S., because it is the only motor vehicle carrier, as that term is defined in § 40-10-101(4)(a), C.R.S.; and that the proposed merger does not involve a transfer of CPCN PUC No. 55686 or of any other asset of SuperShuttle Denver, the regulated entity.  From this, Joint Applicants conclude, and ask the Commission to find, that the Commission does not have jurisdiction over the proposed merger of the parent corporation (SuperShuttle International) with a Veolia subsidiary.  Assuming a finding of no jurisdiction, the Joint Applicants ask that the Commission dismiss the Joint Application.  

11. The ALJ has considered the facts, the arguments of the Joint Applicants, and the cited Commission decisions.  The ALJ concludes that the three cited decisions, which pertain to parent corporations of Commission-regulated public utilities, apply in this case.  Based on the Commission's prior decisions and determinations with respect to its jurisdiction, the ALJ will reach the merits of the Motion; will grant the Motion; and will dismiss the Joint Application for lack of jurisdiction.
  

12. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER  

A. The Commission Orders That:  

1. The Motion to Dismiss Verified Joint Application for Lack of Jurisdiction is granted.  

2. The Joint Application for Approval of the Merger Resulting in the Permanent Transfer of Corporate Control of Certificate of Public Convenience and Necessity PUC No. 55686 is dismissed for lack of jurisdiction.  

3. Docket No. 06A-408CP-SXFER is closed.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  This filing preceded Golden West's Notice of Withdrawal.  


�  The Decision on the Application for RRR was entered before Golden West withdrew its intervention.  


�  As found above, the ALJ agrees.  


�  Having determined that the Joint Application should be dismissed for lack of jurisdiction, the ALJ does not consider the Joint Application on its merits pursuant to the Commission's modified procedures found in Rule 4 CCR 723-1-1403.  
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