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I. BY THE COMMISSION

A. Introduction

1. This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration of Commission Decision No. C07-0919 (RRR), filed by the Colorado Office of Consumer Counsel (OCC) on November 29, 2007.  Generally, OCC takes issue with our findings regarding the recovery of litigation costs by Nunn Telephone Company (Nunn).  OCC also challenges the data submitted by Nunn pursuant to Commission Rules 4 Code of Colorado Regulations (CCR) 723-2-2855(a)-(e).  OCC maintains that Nunn failed to make a prima facie request for Colorado High Cost Support Mechanism (CHCSM) funding pursuant to § 40-15-208(2)(a), C.R.S.  Finally, OCC accuses the Commission of engaging in ad hoc rulemaking outside the context of a formal rulemaking docket.

2. Now, being fully advised in the matter, we deny OCC’s RRR in its entirety as discussed below.

B. Background

3. Nunn filed its Petition for High Cost Support Mechanism Funding on April 12, 2007.  Nunn initiated its Petition pursuant to the provisions of Commission Rule 4 CCR 723-2-2855(a) through (e).  Pursuant to Rule 2855(e), Nunn sought CHCSM funds in the amount of $23,372.  Nunn also asserted that pursuant to Rule 2855(a)(III), it was eligible for funds from the CHCSM in the amount of $24,113, for a total amount of support funds of $47,485.  Nunn also sought reimbursement for expenses directly associated with its Petition.  Nunn represented that those costs could range from $5,000 to $40,000.  

4. After a hearing on the matter, we issued Decision No. C07-0919.  In that Decision, we determined (as the Commission did in the permanent rulemaking docket – Decision No. C06-1005) that the statutory obligations of §§ 40-15-102(6.5) and 40-15-208(2)(a), C.R.S., as well as our revised rules required that this Petition did not devolve into a full-blown ratemaking process.  Rather, we reiterated that it was our policy goal to simplify this process from the prior rate case regime.  We further determined that it is our policy, as articulated in previous Decisions, as well as Commission rules, that adjustments similar to those in a revenue requirement or rate case process are not to be made to the information supplied by a petitioner in order to receive CHCSM.
  We also held that for a rural incumbent local exchange carrier (ILEC), a proper showing is met when the provider has filed the information required in Rule 2855 and without making revenue requirement or rate case adjustments to the information provided pursuant to Rule 2855.

5. We also held that a rural provider will be in compliance with Rule 2855 if it provides the most current information required by the Rule, at the time the rural ILEC makes its filing.  

We determined that the basis for this ruling is our policy goal of reducing the administrative costs for demonstrating eligibility for CHCSM funds.  

6. Based on those policy considerations, we found that Nunn was eligible for high cost support loop under Rule 2855(a) in the amount of $24,113.  We also found that Nunn was eligible for $13,365 in high cost switching support pursuant to Rule 2855(b).  Pursuant to Rule 2855(e), we found, based on adjustments provided by Commission Staff (Staff) that Nunn was eligible for HCSM funding in the amount of $10,007.  We found that it was reasonable and appropriate for Nunn to receive CHCSM funding as enumerated above from May 17, 2007, the expiration of the 30-day notice period of its Petition.   

7. Regarding the recovery of litigation costs, we found that historically, rural local exchange carrier (LEC) CHCSM applicants have been permitted to recover litigation costs.
  While the OCC and Staff raised concerns regarding litigation costs,
 due to the unique nature of this proceeding, both Staff and OCC provided some guidance for the Commission in the event it determined that recovery of some or all of those costs was proper.  We ordered Nunn to proved detailed invoices with specific enumerated information in order to determine, what, if any litigation costs were appropriate for recovery here.

8. Finally, regarding the data a rural LEC should file to support its CHCSM petition, we found that it was appropriate and in accord with our rules and applicable law to approve Nunn’s request for the data required to support a petition for CHCSM support.  We reiterated that a proper showing has been made when the provider has filed the information required in Rule 2855 without making revenue requirement or rate case adjustments to that information.
  

C. OCC RRR

9. The OCC again raises the argument that recovery of attorney and consulting fees directly from the CHCSM is statutorily prohibited by § 40-15-208(2)(a), C.R.S.  The OCC points to language in Decision No. C07-0919 at ¶102 that states, “[a]ccordingly, the Commission has already held that the recovery of regulatory costs such as attorney and consulting fees from the HCSM fund is statutorily prohibited.”  The OCC also points to language in the permanent rulemaking docket in Decision No. C06-1005 at ¶45 that states, “[r]ecovering rate case expense through fund dollars would violate the intent of the statute because it would in effect reduce the available funds for support of high cost service.”  According to OCC, the above language supports its contention that litigation costs are not recoverable through the CHCSM.  

10. We first turn to the language of ¶102 of Decision No. C07-0919.  We find it necessary to clarify the language cited above in ¶9 by the OCC.  The sentence at issue is not complete.  We note that as the language currently appears, it may be misleading and lead to the impression that the Commission rendered contradictory findings there.  We note that the sentence as it occurs in Decision No. C07-0919 represents OCC’s argument.  It was our intention to provide a more thorough analysis as to the award of attorney and consulting fees.  Indeed, it is our finding that Decision No. C06-1005, when read in context, does not hold for the proposition that litigation costs are not recoverable as OCC asserts.  Rather, we find the language of that Decision to mean that to require a rate case proceeding for CHCSM high cost support for rural LECs would create a significant regulatory burden that is not required of carriers that are not rate-regulated under the proposed Commission telecommunications rules.  As such, Decision No. C06-1005 was clear that requiring a rural LEC to file a rate case like proceeding each time it sought CHCSM support was improper under the new statutory regime and pursuant to the new Commission rules, particularly Rule 2855.
  Therefore, requiring rate case like proceedings and recovery of expenses in each case would not only violate the intent of §§ 40-15-208(2)(g) and 40-15-102(6.5), C.R.S., it would deplete the available funds for support of high cost service.
  We agree with that policy statement and uphold it here.  Therefore, we clarify that it is inappropriate to require a rate case like proceeding for a petition for high cost support.  However, here, because this is a unique and extraordinary matter, we find it appropriate to allow this one-time recovery of litigation costs by Nunn.  The litigation costs incurred by Nunn were clearly part of the cost of doing business and did not create revenues that exceed the cost of providing basic local exchange service.  Therefore, these costs fall within the parameters of §§ 40-15-102(6.5) and 40-15-208(2)(g), C.R.S.

11. Based on this analysis, we deny OCC’s RRR on the issue of recovery of litigation expenses.

12. OCC next argues that the data submitted under Rules 2855(a)-(e) must be subjected to adjustment and needs to be more flexible for the Commission to meet its mandate to ensure that total revenues do not exceed the reasonable cost for basic local exchange service.  OCC asserts that the findings will not allow the Commission to fulfill its statutory obligations and our rules to ensure that Nunn and future applicants are not receiving CHCSM funds that together with a petitioner’s revenue from all other sources, including from local exchange services, exceeds the reasonable cost of providing local exchange service.  In order to remedy this situation, OCC proposes that the Commission allow Staff to analyze the filed information and make adjustments if warranted, and expand the required information beyond what the Commission has determined here.  

13. We are not convinced that the dire circumstances OCC predicts will come to pass.  We required Nunn (and encouraged potential petitioners) to provide the company’s most recent general ledger, trial balance, CPA Auditor’s report, and copies of any cost studies that have been prepared in conjunction with the cost separations process.  Additionally, Staff (and OCC) has the ability to monitor rural LECs through annual reports to ensure the proper level of CHCSM funding.  

14. Therefore, we deny OCC’s RRR on this point.

15. OCC next argues that we must make findings and conclude that Nunn failed to make a prima facie request for CHCSM support pursuant to § 40-15-208(2)(a), C.R.S.  According to OCC, Nunn failed to show in its Petition the statutorily mandated link that its requested CHCSM subsidy support will help make Nunn’s basic local exchange service affordable or more affordable, or that it meets the goal of universal basic service.

16. We are not convinced by OCC’s arguments here.  We found that given the entirety of the information in the record provided by Nunn in this matter pursuant to statutory requirements and Rule 2855, Nunn did indeed make a prima facie case for the support provided in the Decision.  Nunn provided the most current information available in support of its Petition, including the items enumerated above in Paragraph 13.  Given our policy determinations based on our statutory interpretation and the interpretation of our rules, we found that Nunn provided sufficient information to determine its level of support.  OCC’s arguments here do not persuade us that our findings were incorrect.

17. OCC also maintains that we engaged in ad hoc rulemaking outside the context of a formal rulemaking docket in violation of § 24-4-103, C.R.S.  As support for this argument, OCC points to various statements in Decision No. C07-0919.  For example, OCC points to paragraphs 13 and 53 of the Decision where we state that this matter “… will create a precedent and will affect, guide, and impact all future rural LEC applicants for such support.”  Most specifically, OCC points to paragraph 110, which delineates the information we determined Staff was entitled to receive and review as part of its analysis of Nunn’s request.  The language OCC finds disturbing in that paragraph states, “[a]ny future petitioner should read our Decision No. C07-0650 regarding the motion to compel in this docket for guidance on what information needs to be supplied to Staff and OCC.  We would also strongly suggest that Staff and OCC conform their review process and request for information to the mandates of this Decision.”  Id.

18. The Colorado Supreme Court has recognized the reality that “agency proceedings often require application of both rule-making and adjudicatory authority because of the nature of the subject matter, the issues to be resolved, or the interests of parties or intervenors.”  Avicom, Inc. v. Public Utils. Comm’n., 955 P.2d 1023, 1030 (Colo. 1998).  To determine whether a proceeding constitutes rulemaking, the court looks to the “actual conduct and effect of the particular proceeding, as well as to the purposes for which the proceeding was brought.”  Id.  When the Commission applies existing law to the facts of a case, and the decision applies to identifiable parties in a declaratory action brought by a provider, it is adjudicatory in nature.  Id.  Although a decision may have collateral effects on other providers similarly situated to the party to the action, “does not transform an adjudicatory action into a rule-making proceeding.”  Id. 

19. The OCC cites Colorado Office of Consumer Counsel v. Mountain States Telephone and Telegraph Co., 816 P.2d 278 (Colo. 1991) to support its argument that our Decision constitutes a rulemaking proceeding.  In Avicom v. Public Utils. Comm’n, supra, the court held that when the Commission initiated a proceeding to determine which telecommunications products and services should be subject to specific requirements because they provided interexchange telecommunications services, the proceeding constituted rulemaking.  In Homebuilders Association of Metropolitan Denver v. Public Utils. Comm’n, 720 P.2d 552 (Colo.1986), the court found that the Commission had engaged in rulemaking where it adopted a new formula applicable to future permanent customers which amended an existing rule.  Id.

20. None of those circumstances exist here.  We offered guidelines and suggestions for parties to utilize in future petitions for CHCSM recovery, but we did not initiate this proceeding, nor did we adopt a new formula applicable to future permanent customers which amended an existing rule.  Rather, we merely applied existing statutory standards and offered our interpretation of Rule 2855.  We in no way amended that rule or adopted a new formula applicable to all future petitioners.  

21. As noted by the court in Avicom, the Commission has a certain amount of discretion to exercise its authority through either adjudication or rulemaking.  Id. at 1031.  An agency may make policy through adjudication or rulemaking.  Id. citing Charnes v. Robinson, 772 P.2d 62, 66 (Colo. 1989).  Here, as in Avicom, this action was filed and there was no on-going rulemaking proceeding involving this topic, therefore, the Commission acted properly in proceeding to resolve the case at hand.  Id.  As further noted by Avicom, we were not required to dismiss Nunn’s petition or hold it in abeyance, while we initiated a rulemaking proceeding.  Indeed, our Decision was based on newly promulgated rules.  

22. Therefore, we deny OCC’s RRR regarding this issue.

II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration filed by the Colorado Office of Consumer Counsel is denied in its entirety consistent with the discussion above.

2. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 19, 2007.
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� See, Commission Decision No. C07-0919, issued November 9, 2007, ¶¶56-58, p. 18.


� Id.


� Id. at ¶¶ 91-93, pp28-29.


� As referenced earlier in this Decision, the OCC initially argued that § 40-15-208(2)(a), C.R.S., did not allow recovery of litigation costs, but then, as an alternative, provided several considerations for the Commission to consider in the event the Commission did find it appropriate to allow Nunn to recover litigation costs.


� Id. at ¶104, pp. 32-33.


� Id. at ¶109, pp. 34-35.


� See, Commission Decision No. C06-1005, issued August 25, 2006 at ¶¶44-45, p. 13.


� Id.
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