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I. BY THE COMMISSION
A. Introduction
1. This matter comes before the Commission for consideration of Nunn Telephone Company’s (Nunn or Company) response to Commission order approving Petition for High Cost Support Mechanism Funding, filed on December 3, 2007 (Decision No. C07-0919).

2. The Commission, in Decision No. C07-0919, specifically in Ordering Paragraph 6, ordered that Nunn as the Petitioner “…shall file within 30 days of the effective date of this Order, detailed invoices regarding litigation costs including the required information as discussed above.”
3. Nunn, in its Verified Motion for Summary Judgment, which was filed on August 24, 2007, requested that the Commission determine that it is entitled to the recovery of consulting and legal fees of $45,803 and $21,756.75, for a total of $67,559.75 in litigation costs.  Nunn also requested that it be permitted to recover its litigation costs in a one-time, 2007 payment from the High Cost Support Mechanism (HCSM).
4. Commission Staff (Staff) and the Colorado Office of Consumer Counsel (OCC), are the only parties in this case and both oppose the recovery of litigation costs.
5. Now being fully advised in the matter, we grant in part, Nunn’s request for cost recovery of litigation costs consistent with the discussion below.

B. Background 

6. Nunn is a certificated provider of local exchange and other telecommunications services to approximately 700 customers in Colorado.  Nunn is also a “rural telecommunications provider” as that term is defined pursuant to both state and federal law.  It is also a “provider of last resort” and has been certified by this Commission as an eligible telecommunications carrier for the purpose of receiving federal universal service support.  As an incumbent rural local exchange carrier, Nunn is an eligible provider under rule 4 Code of Colorado Regulations 723-2-2847 for the purpose of seeking support from the Colorado HCSM.
7. On April 12, 2007, Nunn filed its Petition for HCSM support pursuant to the provisions of Rule 2855.  Nunn asserts that the contents of its Petition and its attachments constitute compliance with the specific requirements of Commission Rule 2855(f)(I)(a), as the Petition provides the information necessary to permit the Commission to establish Nunn’s entitlement to initial HCSM support revenue.
8. As part of its Petition, Nunn also requested reimbursement for the expenses directly associated with its Petition.  Depending upon interventions and the associated process, Nunn represented that such costs could range from $5,000 to $40,000.  Accordingly, Nunn requested that, upon final resolution of its Petition, its final HCSM support amount be increased to include the amount of outside legal and consulting costs actually incurred.
9. On May 21, 2007, Nunn filed a Motion for en banc hearing, for a pre-hearing conference and for waiver of response time (Motions).  In Decision No. C07-0477 we granted Nunn’s Motions.  In that Decision, we agreed with Nunn that this docket is the first case initiated by a rural local exchange carrier (LEC) seeking HCSM support since the adoption of the Commission’s revised HCSM rules in Docket No. 05R-529T.  We further noted that the principles established in this case concerning the interpretation and application of the Commission’s revised rules for securing rural LEC HCSM support would create a precedent and would guide and impact all future rural LEC applications for such support.  We also granted Nunn’s motion for an en banc hearing because we wanted to ensure that the spirit, intent, and the meaning of the revised rules were appropriately implemented. 

10. We stated in Decision No. C07-0533 that we intended to rule on the application shortly after the August 24, 2007 filing date, based on the filings received by that date.  We indicated that we would either grant or deny the Petition or, alternatively, set the matter for additional hearings.  As we made clear at the pre-hearing conference, this last option was not our preferred option.  We also strongly encouraged the parties to reach a settlement agreement on these matters.  We believed that a settlement agreement was the best resolution and use of resources by all concerned.  No settlement agreement was forthcoming from the parties.
11. On August 24, 2007, Nunn submitted its Combined Position Summary and Motion for Summary Judgment as well as the attached affidavits of Kevin Kelly and Barry L. Hjort, in support of Nunn’s Motion.

12. On August 24, 2007, Staff filed its Verified Motion for Summary Judgment.  In support of its Motion, Staff filed testimony of Mr. John P. Trogonoski, Ms. Patricia A. Parker, and Mr. Harry C. Di Domenico (Staff’s pre-filed testimony).

13. On August 24, 2007, the OCC filed its Legal Brief and Testimony in Opposition to the Petition of Nunn, which included the Testimony of Mr. Cory Skluzak in support of its brief in opposition.

14. On September 7, 2007, Nunn filed a response to Staff’s verified motion for summary judgment.  On September 10, 2007, Staff and OCC each filed a motion to strike Nunn’s response to Staff’s Motion for Summary Judgment.
15. On November 9, 2007, we mailed Decision No. C07-0919, which approved Nunn’s Petition for High Cost Support Funding.  As part of that Order we found in Paragraph 104 that we needed more detailed information before we would make a determination on the issue of cost recovery of litigation costs.  We also found that August 24, 2007 is the cutoff date for litigation costs since that was the Commission deadline for filing pleadings in this matter.  We ordered Nunn to file with this Commission within 30 days of the effective date of this Order, detailed invoices with information as outlined in Paragraph 104 of our Decision.  On December 3, 2006, Nunn filed its Response to the Commission directive on litigation expenses.
16. On December 17, 2007, the OCC filed its Statement of Position and Brief in Opposition to Nunn’s Response to Commission Decision No. C07-0919 Concerning Nunn’s Litigation Costs.

C. Analysis

17. In order to facilitate a review of this Decision, we partition our analysis into two related decision points.  The first decision is whether we can legally grant cost recovery of litigation costs.  If we rule that we cannot grant cost recovery for litigation costs, then the discussion on the dollar amount of cost recovery is moot.  If we rule that it is legal for us to grant cost recovery of litigation costs, then the next decision point will be the dollar amount Nunn will be entitled to recover.

1. Legal Standard for Granting Cost Recovery of Litigation Costs

18. As indicated in our Decision denying OCC’s Application for Rehearing, Reargument, or Reconsideration (RRR) in this matter, whether we may allow recovery of litigation costs is dependent on our interpretation of § 40-15-208(2)(a), C.R.S.  The OCC argued that reimbursement from the Colorado HCSM is limited to the difference between the cost of service and the revenues collected from providing basic local exchange service, and such revenues cannot exceed the cost of providing such service.  The OCC maintained that Nunn’s request to recover attorney and consulting fees directly from the Colorado HCSM are not reasonable costs incurred in making basic local exchange service available to Nunn’s customers.  As such, the OCC concluded that such support creates revenues that exceed the cost of providing basic local exchange service.

19. As we concluded in our Decision denying OCC’s RRR in its entirety, we are not persuaded by that argument.  As analyzed in more detail in that Decision, we found that the litigation costs expended by Nunn in this matter were in fact a cost of doing business.  We found unavailing OCC’s conclusions that allowing Nunn to recover its litigation costs would create revenues that exceed the cost of providing such service.  Allowing a one time, amortized recovery of actual litigation costs certainly does not create additional revenues for Nunn, but merely allows it to cover what are in essence, regulatory costs in this docket.  It is reasonable to include such costs in the umbrella of “cost of service.”  Therefore, our conclusion in that Decision, and here, is that Nunn may recover portions of its litigation costs on a one-time only basis.  Consequently, part 2 of our analysis is a determination of what portion of its litigation costs Nunn may recover.

20. OCC also filed a Statement of Position and Brief in Opposition to Nunn’s Response to Commission Decision No. C07-0919 Concerning Nunn’s Litigation Costs (Brief).  In that Brief, OCC again reiterates its argument that the recovery of any amount of litigation costs directly from the Colorado HCSM violates Colorado law and previous Commission decisions.  OCC also argues that Nunn has failed to file any detailed invoices identifying the time spent on each item of service rendered, and has ignored the requirement of Decision No. C07-0919 to provide detailed descriptions of the services rendered.

21. OCC argues that two significant issues exist regarding the materials filed by Nunn.  First it takes issue with the use of two consultants by Nunn in this matter.  OCC takes the position that the work performed by the consultants was identical regardless of whether the work was performed prior to the filing of Nunn’s Petition, for settlement purposes, to answer audit and discovery questions, or regarding Staff’s Motion to Compel.  OCC considers that this issue raises questions as to the reasonableness and veracity of the billing information, as well as questions as to double billing.  The OCC also takes issue with the fact that consultants performed work it considers to be legal in nature.  

22. The OCC generally questions the veracity and accuracy of the costs and states that the Commission should be concerned with the limited response provided by Nunn.  OCC’s concerns are well taken and we note that such considerations and concerns were taken into account in reaching a conclusion on whether to allow recovery of litigation costs, and then the amount allowable.

2. Standard for Granting Cost Recovery of Litigation Expenses

23. In this case, Nunn has requested to recover consulting and legal fees of $45,803 and $21,756.75 respectively, for a total of $67,559.75 in litigation costs.  As was discussed in Decision No. C07-0919, it is Nunn’s position that Staff and the OCC increased the costs of litigation in this docket by their actions.  Both the OCC and Staff opposed Nunn’s request to recover litigation costs in this docket.  

24. In paragraph 97 of Decision No. C07-0919, we discussed an alternative that Ms. Parker of Staff proffered if we were to order some type of cost recovery.  Ms. Parker suggested that because this is a case of first impression, Staff would recommend that we review the actual detailed invoices and payments and supporting documentation in order to make an informed judgment of what is just and reasonable.  Additionally, Ms. Parker recommended that such extraordinary recovery should be limited as a “one-time” event.  

25. While the OCC argued that allowing recovery of litigation costs ran counter to the provisions of § 40-15-208(2)(a), C.R.S., it nonetheless, in its Legal Brief and Testimony in Opposition to the Petition of Nunn Telephone Company for High Cost Support Mechanism Funding, provided several points for the Commission to consider should the Commission allow recovery of those fees.
  The OCC urged the Commission to consider that the litigation costs were incurred in 2007 and not 2005; to consider the overall reasonableness of the fee amount sought; to consider the cooperativeness and reasonableness of the costs associated with Nunn’s full objections without provision of any responses to all of Staff’s audit questions and achieving less than complete success in opposing Staff’s Motion to Compel; the need for two consultants as opposed to one in this case, and the effect that fact had on the reasonableness of the fee amount sought; and whether, in light of the precedential nature of this case, if any of the fees claimed in this case resulted from positions taken to preserve arguments for subsequent rural carrier requests for Colorado HCSM support under the re-codified Rule 2855.

26. By Decision No. C07-0919 we ordered Nunn to provide additional detail regarding the litigation costs.  Although Nunn made the required filing, it noted that neither the billing system of Nunn’s consulting firm nor that of Nunn’s attorney allow the requested information to be provided in the format requested without considerable additional effort which would obviously result in the incurrence of additional cost.  Nunn nevertheless filed an analysis, by category as required, of the Company’s consulting and legal services invoices.
27. Although Nunn did not specifically provide the detail level required in our order, we have adequate information on which to base a decision on this issue and we will not increase the costs of litigation in this case by asking for any additional detail.  Therefore, we determine the amount of cost recovery based on the information currently in the record.
28. We find that we have a broad range of options for our consideration in granting some amount of cost recovery for litigation expenses.  The range of options for us to consider in this matter includes granting full recovery of litigation costs to denying any cost recovery.  To that end we discuss five possible options for determining the appropriate amount of cost recovery.

29. Option 1:  Grant Nunn full cost recovery of $67,559.75 in litigation costs as a one time payment from the HCSM fund. 

30. Option 2:  Deny Nunn any recovery of $67,559.75 in litigation cost.  This option is based on the premise that the purpose of the rules was to make this a streamlined process and therefore, the cost of litigation should be minimal.  This option has been advocated by Staff and OCC.  The counter argument is that since this was the first case filed under the new rules, one could reasonably expect some litigation to occur in relation to interpreting the application of the new rules.

31. Option 3:  Grant cost recovery of 50 percent of all litigation expenses.  This principle has been applied in past cases of dividing costs equally between ratepayers, in this case ratepayers are telecommunications customers who pay into the HCSM, and investors, when there is some question of whether the total cost should be borne by the ratepayer.
  If we adopt Option 3, Nunn would receive cost recovery of litigation expenses totaling $33,794 in a one time payment from the HCSM fund.
32. Option 4:  Apply a series of adjustments to the litigation costs.  The first adjustment in Option 4 is to disallow Petition preparation costs.  The rationale for making this adjustment is that the cost of preparing a filing before the Commission is part of the normal course of business and, therefore, should not be recovered separately from the HCSM fund.  The second adjustment to litigation cost in Option 4 is to split the other litigation costs between the HCSM fund and Nunn’s investors based on the rationale explained in Option 3, except for the costs associated with the Statement of Position.  Under Option 4, Nunn would be granted 100 percent recovery of its Statement of Position costs since we ordered Nunn to file this pleading by August 24, 2007.  If we adopt Option 4, Nunn would be granted cost recovery of litigation expense of $33,166 in a one time payment from the HCSM fund.
33. Option 5:  Apply two adjustments to the litigation costs.  The first adjustment would exclude the cost recovery of Petition preparation costs.  The rationale for making this adjustment was discussed as a part of Option 4.  The second adjustment included in Option 5 would divide all other litigation costs equally between the ratepayers and the investors.  The basis for making this type of adjustment was explained in Option 3.  If we adopt Option 5, Nunn would be granted cost recovery of a litigation expense of $29,987 in a one time payment from the HCSM fund
34. After fully considering all the options, we find that Option 4 with one modification results in the most just and reasonable resolution of the issue of cost recovery of litigation expenses.  The modification we make to Option 4 is to amortize the $33,166 payment over a three-year period instead of a one-time lump sum payment from the HCSM fund.  Although Commissioner Miller agrees with the removal of the Petition preparation costs under Option 4, he dissents from not granting Nunn 100 percent of cost recovery of the remainder of the litigation costs (For further rationale, See Commissioner Miller’s dissent in Decision No. C07-0919). 

35. Allowing Nunn cost recovery of litigation fees should be viewed as a one-time event specific to this instant proceeding.  All future filings for HCSM funding will be judged individually on their own merits.

D. Conclusions and Findings

36. For the reasons discussed above and based on the full record in this docket, we find that it is in the public interest to grant Nunn the modified Option 4 method of cost recovery of litigation expense.  The modified Option 4 method allows Nunn cost recovery of litigation expenses from the HCSM fund of $33,166, amortized over a three-year period, or $11,055 per year. 

II. ORDER
A. The Commission Orders That:

1. Nunn Telephone Company’s (Nunn) request for cost recovery of $67,587.75 in litigation costs is denied consistent with the discussion above.

2. Nunn shall receive cost recovery of litigation costs in the amount of $33,166 amortized over three years.  Payment of the $33,166 amortized over a three-year period, or $11,055 per year, shall be from the High Cost Support Mechanism fund.

3. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
December 19, 2007
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Director
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III. COMMISSIONER CARL MILLER DISSENTING
1. I dissented from the majority decision that requires Nunn Telephone Company (Nunn) to provide very detailed information relating to the legal and consulting fees incurred in Docket No. 07M-124T. The Order requires much more information than necessary to verify expenditures. Although Commission Staff (Staff) and the Colorado Office of Consumer Counsel oppose Nunn’s request to recover the legal and consulting costs, there is no evidence they dispute the requested amount or question the expenditures. The explicit data request approved by the majority decision creates a costly and non-recoverable burden for Nunn. 

2. I believe the $67,559 request by Nunn is a reasonable amount considering the fact that Nunn was pitted against and responding to three State Government agencies with a minimum of 12 state employees involved in the case. There has been no attempt to explain or quantify the time, resources, and expenses spent by State Government. It is unfair to hold a private sector entity to a higher reporting standard than the standard government sets for its self. Trail Staff should be required to answer a set of questions comparable to the questions the Commission posed to Nunn. Through a discovery request, Nunn solicited similar information from Staff but that request was largely ignored. A side-by-side comparison of each party’s expenses would certainly provide the Commission with additional information and allow for a more prudent final decision.

3. The majority decision prolongs what is already a very protracted proceeding. If Nunn is penalized for their alleged unyielding behavior, what is the penalty for State Government’s adamant inflexibility? Nunn will suffer financial losses in real dollars while State Government will suffer no adverse consequences for its actions.
THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



COMMISSIONER CARL MILLER
__________________________________

Commissioner







� See, the Colorado Office of Consumer Counsel’s Legal Brief and Testimony in Opposition to the Petition of Nunn Telephone Company for High Cost Support Mechanism Funding, filed August 24, 2007 at pp. 7-8.





� Underlying the logic in this case is the reasonable assumption that a utility’s base rates include some base level of litigation costs.  By splitting the costs 50/50 in this case, we would be approximating the split between “ordinary” costs and extraordinary costs incurred in this case by Nunn.
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