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I. BY THE COMMISSION
A. Statement

1.
This matter comes before the Commission for consideration of an application filed on June 13, 2006 by the City of Grand Junction (Grand Junction), requesting authority to construct a new grade separated overpass at 25 Road, new National Inventory No. 924145P, with the Union Pacific Railroad Company (Union Pacific).  In the same application, Grand Junction requested authority to remove the existing at-grade crossing with Union Pacific at 24¾ Road, National Inventory No. 253781H, located about one quarter mile from the proposed grade separated crossing.  Finally, Grand Junction requested that the costs of the theoretical grade separated structure be allocated equally (50-50) between Grand Junction and Union Pacific, according to the rebuttable presumption contained in Rule 4 Code of Colorado Regulations 723-7-7207(a) of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings. This application initiated Docket No. 06A-352R.  
2.
The Commission gave public notice of the above application on June 15, 2006 and established a 30-day intervention period.  Union Pacific timely filed its intervention of right on July 12, 2006.  Union Pacific did not oppose the construction of the grade separated overpass itself, but it contested Grand Junction’s proposed theoretical structure and the 50-50 cost allocation.  See Decision No. C06-0874.  
3.
The Commission deemed the application complete and bifurcated the issues in Docket No. 06A-352R on July 27, 2006.  See Decision No. C06-0874.  The Commission granted the application with respect to construction of the new grade separated overpass and closure of the existing at-grade crossing, and referred issues related to cost allocation, proposed theoretical structure costs, and construction and maintenance responsibilities to an Administrative Law Judge (ALJ).  Id.  
4.
Also before the Commission for its consideration is an application filed on July 13, 2006 by Grand Junction, requesting authority to construct two new grade separation overpasses for the planned interchange of U.S. Highway 50 with Riverside Parkway including the grade separation overpass of Riverside Parkway, new National Inventory No. 924144H and the grade separation overpass of Riverside Parkway/U.S. Highway 50 interchange Ramp A/C, new National Inventory No. 924145P, with Union Pacific.  In the same application, Grand Junction requested authority to remove the existing at-grade crossing with Union Pacific at Fourth Avenue, National Inventory No. 253435T.  Grand Junction requested that the costs of the theoretical grade separated structure for the Riverside Parkway overpass be allocated equally (50-50) between Grand Junction and Union Pacific, according to the rebuttable presumption contained in Rule 7207(a).  Grand Junction did not seek cost allocation for the Riverside Parkway/U.S. Highway 50 interchange Ramp A/C because the grade separation did not meet the minimum criteria contained in Rule 7206.  This application initiated Docket No. 06A-388R.

5.
The Commission gave public notice of the application in Docket No. 06A-388R on July 17, 2006 and established a 30-day intervention period.  Union Pacific timely filed its intervention of right on August 7, 2006.  Union Pacific did not oppose the construction of the grade separated overpass itself, but it contested Grand Junction’s proposed theoretical structure and the 50-50 cost allocation.  See Decision No. C06-1000.  

6.
The Commission deemed the application complete and bifurcated the issues in Docket No. 06A-388R on August 29, 2006.  See Decision No. C06-1000.  The Commission granted Grand Junction’s application with respect to construction of the new grade separated overpass and closure of the at-grade crossing, and referred issues related to cost allocation, theoretical structure costs, and construction and maintenance responsibilities to an ALJ. Id. 
7.
The ALJ consolidated Docket Nos. 06A-388R and 06A-352R on October 13, 2006.  See Decision No. R06-1212-I.  Docket No. 06A-352R was designated as the primary docket and a procedural schedule was established. 

8.
The hearing in this matter was held on April 16 through 19, 2007.  James Shanks, Paul Brown, and Jaymond Brasher testified on behalf of Grand Junction.  Susan Grabler, Rebecca Davidson, Stephen Holt, and Lyle DeVries testified on behalf of Union Pacific.  Hearing Exhibits 2 through 8, 10 through 51, and 53 through 67 were identified, offered, and admitted into evidence.  Following the hearing, both parties filed their Statements of Position on June 28, 2007.  The ALJ issued Recommended Decision No. R07-0744 (Recommended Decision) on August 31, 2007. 
9.
Union Pacific filed a timely Request for Additional Time to File Exceptions to the Recommended Decision on September 18, 2007.  Union Pacific stated it needed an extension until October 31, 2007 to file Exceptions, due to the length of the Recommended Decision and the number of issues involved.  Union Pacific further represented that Grand Junction joined in this request.  The Commission granted this request on September 21, 2007.  See Decision No. C07-0791.  
10.
Both parties filed Exceptions to the Recommended Decision on October 31, 2007.  The parties filed Replies to Exceptions on November 14, 2007.  
11.
Now, being fully advised in the matter, we grant in part and deny in part the Exceptions of Grand Junction and we deny the Exceptions of Union Pacific consistent with the discussion below.
B.
Recommended Decision

12.
The purpose of Riverside Parkway, a proposed new beltway system around Grand Junction, is to increase mobility and reduce traffic congestion.  See Recommended Decision, at ¶ 58.  As part of the Riverside Parkway project, Grand Junction proposed the construction of the two new grade separated crossings at issue in Docket Nos. 06A-388R and 06A-352R.  Id., at ¶ 60.

13.
The ALJ determined that the existing at-grade crossing at 24¾ Road does not meet the minimum grade separation criteria for cost allocation consideration, using either 2004 traffic counts or 2009 traffic projections.  Rule 7206(a)(II) requires actual or projected average daily traffic (ADT) volume of 5,000 vehicles or greater before a highway-rail grade separation located in an urban area may be considered for cost allocation.  The resulting exposure factor at that crossing, which is ADT multiplied by the average daily number of train movements, is also less than the minimum established in Rule 7206.  Id., at ¶50.  


14.
With respect to the existing at-grade crossing at Fourth Avenue, the ALJ similarly found it does not meet the minimum grade separation criteria for cost allocation consideration established in Rule 7206, using either 2004 traffic counts or 2009 traffic projections, because the roadway is in an urban location and does not have an actual or projected traffic volume of 5,000 ADT.  The resulting exposure factor at that crossing is also less than the minimum established in Rule 7206.  Id., at ¶56.  

15.
The ALJ found, however, that the exposure factor on the opening day at both of the proposed grade separated crossings exceeded the minimum grade separation criteria for cost allocation consideration established in Rule 7206.  Id., at ¶¶63, 67.  The ALJ next ruled that the theoretical structures must be based on the roadway classifications of the proposed crossings rather than the roadway classifications of the existing crossings.  Id., at ¶139.  This led, in turn, to the roadways at the two proposed grade separated crossings and the theoretical structures being classified as urban arterials for cost allocation purposes, rather than less-costly rural collectors. Id.  
16.
The ALJ next determined that skew and alignment of the railroad to the roadway must be included in a theoretical structure because the theoretical structure must be functional and allow for modeling of traffic flow.  Skew at a highway-rail crossing indicates the highway and the railroad do not cross at a 90 degree angle.  The further away from a 90 degree angle the highway and rail intersect, the greater the skew.  For purposes of designing a theoretical structure, the roadway could be realigned to minimize or eliminate the skew at a crossing.  However, such realignment could lead to the approaches to the bridge structure touching down, in this case, in the middle of the Colorado River.  The ALJ construed Rule 7207 to include skew and alignment of the railroad to the roadway in a theoretical structure.  Id., at ¶¶146, 161.  Such a design properly simulates typical traffic flow patterns and does not create a theoretical bridge to the middle of a river that would not allow modeling of traffic flow.  Id., at ¶144. 

17.
However, the ALJ determined that sag and crest vertical curves should not be included in the theoretical structures.  Sag and crest vertical curves are dictated by proposed speed limits and resulting sight distance requirements, which are attributable solely to the roadway authority.  The record indicates that sag and crest vertical curve transitions are included in the guidelines of the 2001 edition of A Policy on Geometric Design of Highways and Streets, published by the American Association of State Highway and Transportation Officials as a safety feature to meet sight distance requirements and to keep low-profile vehicles from high centering on roadways without such grade transitions.  Such safety features solely benefit the roadway authority.  The ALJ concluded that incorporating requirements of local jurisdictions does not allow for the statewide standards contemplated when the Commission Rules were adopted. Id. at ¶¶148, 165. Instead, the ALJ adopted a standard 6 percent grade for approaches to the theoretical structures. Id.  Because sag and crest vertical curves are dependent on the design speed of the roadway, which is under the design and control of local jurisdictions and not the Commission, the ALJ recommended that a standard 6 percent grade for approaches to the theoretical structures be utilized in the modeling, as opposed to including the design of sag and crest vertical curves which can change from jurisdiction to jurisdiction.  Id.
18.
The ALJ determined that line items for contingency and unlisted items should not be included in the theoretical structure.  First, the matter is not specifically addressed in the Commission’s rules.  Second, the unanticipated items will never come to pass in construction since the theoretical structure will never be built.  Third, the ALJ stated that the burden of proof had not been met to demonstrate that the cost is reasonably incurred or that the method of calculation is indicative of the costs actually incurred.  Fourth, Grand Junction’s argument basically incorporates an “80/20 rule of thumb” and fails to show that rule of thumb is predictive of the actual outcome.  Finally, the “black box” nature of the assumptions offered to show the reasonableness and calculation thereof is speculative and therefore cannot be evaluated.  The ALJ concluded, for these reasons, that incorporation of contingency items or the inclusion of an allowance for unlisted items is inappropriate.  Id., at ¶ 162.

19.
The ALJ extensively discussed the issue of cost allocation of a grade separation project.  He noted that the Commission has the power to order railroads and roadway authorities 

to share the costs of a grade separation project.  See Recommended Decision, at ¶17.  The issue of cost allocation is addressed in § 40-4-106(3)(b)(III), C.R.S.:

In determining how much of the total expense of the separation of grades shall be paid by the railroad and by the state, county, municipality, or public authority in interest, consideration shall be given to the benefits, if any, which accrue from the grade separation project and the responsibility for need, if any, for such project. 

The railroad corporation and the state, county, municipality, or public authority in interest shall share the costs for that portion of the project which separates the grades and constructs the approaches thereto…To the extent that the requirement of the railroad corporation and the state, county, municipality, or public authority in interest generate additional costs beyond that necessary to provide the grade separation, such costs shall be borne by the responsible entity.
20.
The ALJ pointed out that, while there is no express statutory requirement for equal weighing of benefit and need, the Commission has determined that the legislative intent in adopting Senate Bill 86-123 was to continue the equal 50-50 cost allocation between the railroad and the public authority in interest, absent evidence that would justify a different allocation.  Id., at ¶23; quoting Decision No. C88-0374.  
21.
The ALJ also cited Rule 7207(a), which addresses the issue of cost allocation of a grade separation project:  
 
(a)
Upon receipt of an application for a highway-rail grade-separation project, which application meets the criteria of rule 7206, the Commission shall allocate the costs of right-of-way acquisition, engineering, and construction of the minimum project that separates a reasonably adequate roadway facility from a reasonably adequate railroad facility. The Commission shall impose allocation of costs in the following manner:

 

(I)
Except as provided in subparagraph (II) of this paragraph, 50 percent of the cost shall be borne by the railroad corporation or corporations and 50 percent of the cost shall be borne by the State, County, Municipality, or public authority in interest.

 

(II)
Notwithstanding subparagraph (I) of this paragraph, the Commission may impose a different allocation if demonstrated by evidence of benefit and need. Among other things, the Commission shall consider whether piers or abutments of a roadway overpass hinder the construction of future additional rail lines within the railroad right-of-way and whether the projected life of the overpass structure exceeds the anticipated construction date of the additional rail lines.


22.
The ALJ extensively discussed the base case methodology utilized to compare the benefit and the need of grade separation projects to railroads and roadway authorities pursuant to § 40-4-106(3)(b)(III), C.R.S., and Rule 7207(a).  The ALJ cited Atchison, Topeka & Santa Fe Ry. Co. v. Pub. Utils. Comm’n, 763 P.2d 1037 (Colo. 1988).  The Atchison decision described the base case methodology, relied on by Jack Baier, a Commission Staff member at the time, as follows: 

The base case method is a three step process.  First, a theoretical model is created to simulate typical traffic patterns.  Second, the base case is compared to the actual project.  Deviations from the base case are then analyzed “on a component basis addressing the question of benefit and responsibility for need.”  Third, costs for each component are allocated among the respective parties based on this comparison of the actual project to the base case.

In this base case, Baier…compared the benefits the public authority and the railroad receive from construction of an above grade road to the benefits received from construction of an at-grade railroad crossing.  He observed that construction of a grade separation construction project was mutually beneficial to the public authority and the railroad because it eliminated any chance of collisions between trains and road traffic, disruption of train or traffic patterns, release of hazardous materials, and delay of emergency road vehicles.  The railroad received additional benefits from construction of an above grade road, said Baier, including eliminating the possibility of damage to switches, tracks and equipment; decreasing the possibility of train delay or derailment; avoiding cost of installing and maintaining at-grade safety devices; and maintaining the railroad's “freedom of operation.”  He stated: “It is extremely difficult to measure and quantify these benefits [to the railroad and the public authority].  However, the benefits are shared equally.”

Baier then weighed the responsibility that the railroad and the public authority had for the need for construction of a grade separation construction project.  He surmised that a grade separation construction project “would not be required if either the railroad or the roadway did not occupy the same right of way.”  Accordingly, he concluded that in the base case the railroad and the public authority bore equal responsibility for the need for construction of the project.  As a result, he concluded that…the railroad and the public authority received equal benefit from and bore equal responsibility for removing and replacing the viaduct.   

See Atchison, 763 P.2d at 1040-1041.  
23.
The ALJ rejected as flawed, alternative methodologies offered by Union Pacific to calculate the benefit and the responsibility for need of a grade separation to the railroad and the roadway authority, such as modal time of occupancy by the parties and GradeDec.
  The ALJ next determined that, because Grand Junction requested a cost allocation in accordance with the 50-50 rebuttable presumption, its prima facie case did not need to address more.  See Recommended Decision, ¶14. 
24.
The ALJ found that Union Pacific presented substantial evidence required to overcome the 50-50 rebuttable presumption.  The ALJ agreed with Union Pacific that Riverside Parkway will create additional traffic flows at the proposed crossings that could never be achieved at the existing at-grade crossings if Riverside Parkway was not constructed.  Id., at ¶220. The ALJ also agreed that increased roadway capacity was one of the main reasons for the construction of Riverside Parkway.  He determined that this greatly increases the benefits to be allocated to Grand Junction. After weighing and balancing the considerations above, the ALJ allocated two thirds of the costs of the theoretical structure to Grand Junction and one third to Union Pacific.  Id., ¶¶224-225.

25.
The ALJ rejected the incremental cost approach offered by Union Pacific.  Union Pacific argued that both proposed grade separations would be necessary even if there were no railroad tracks at the two proposed crossings, because of functionality and purpose of the 

intersecting roadways.  See Union Pacific’s Statement of Position, p. 4.  Union Pacific stated that it should pay only the percentage of the additional length necessary for the two grade separations to cross its railroad tracks.  Union Pacific claimed that it caused the proposed grade separation at Highway 50 to be longer by approximately 58 feet and that it did not cause the proposed grade separation 25 Road to be longer at all.  Id.  Union Pacific argued that the incremental cost approach would put Grand Junction in the same position it would be in if there were no railroad track at the two locations.  Id.  The ALJ rejected this approach as being contrary to the requirement that the costs be shared for that portion of the project which separates the grade and constructs the approaches thereto” contained in § 40-4-1-6(3)(b)(III), C.R.S.  See Recommended Decision, at ¶213.

C.
Grand Junction’s Exceptions 

26.
Grand Junction takes exceptions to three parts of the Recommended Decision.  First, Grand Junction claims that the ALJ erred in excluding from the two theoretical structures the vertical sag and crest curves necessary for a grade separated overpass to function safely.  Grand Junction cites Rule 7205(b)(VII), which requires a roadway authority applying for cost allocation to submit “a preliminary design of the theoretical structure for a reasonably adequate facility.”  Grand Junction states that a grade separated overpass is not a reasonably adequate facility if it cannot be safely traversed by the public.  See Grand Junction’s Exceptions, p. 2.  Grand Junction points out that the two theoretical structures adopted in the Recommended Decision, with a 6 percent flat ramp, a flat top without transition curves, and a 6 percent flat ramp down, would not meet stopping sight distance requirements for urban arterial roadways and would result in a substantial risk that vehicles such as transit buses, lowboy trailers and moving vans would high-center and lose traction.  Id., p. 6.  

27.
Grand Junction further argues that the exclusion of vertical sag and crest curves from the theoretical structures is inconsistent with several other findings made by the ALJ.  The ALJ found that the two theoretical structures must be based upon the roadway classifications of the proposed crossings rather than the existing crossings.  The ALJ also determined that skew and alignment of the railroad to the roadway should be incorporated in a theoretical structure because it must be functional and allow for modeling of traffic flow.  Grand Junction argues that, similarly to basing the theoretical structures on the proposed crossings rather than existing crossings and including skew and alignment of the railroad to the roadway,  inclusion of vertical sag and crest curves is necessary for a theoretical structure to be functional and allow for modeling of traffic flow.  See Grand Junction’s Exceptions, p. 4.  
28.
Second, Grand Junction argues that the ALJ incorrectly excluded an allowance for costs associated with unlisted costs from the theoretical structures.  Grand Junction points out that Rule 7205(b) allows a roadway authority to apply for cost allocation based on a “preliminary design” and that exclusion of costs which are known, but not identified until later design stages, is unfair.  Grand Junction claims that these unlisted items are not contingencies.  See Grand Junction’s Exceptions, pp. 8-9.  

29.
Third, Grand Junction takes exceptions to the ALJ allocating one third of the costs of the theoretical structures to Union Pacific and two thirds to Grand Junction.  Grand Junction argues that the rebuttable presumption in favor of a 50-50 cost allocation between a railroad and a roadway authority has not been overcome with substantial evidence and that the Recommended Decision deviates from a long-standing Commission policy presuming equal allocation.  Grand Junction cites a recent Commission decision in which the costs of the theoretical structure were allocated equally between Union Pacific and Crystal Valley, a special district. See Decision No. C07-0839, Docket No. 04A-592R.  Grand Junction states that, even if the Commission is not bound by the doctrine of stare decisis, “consistency in administrative rulings is considered essential and…agency rulings are entitled to great weight in subsequent proceedings.”  See Exceptions, quoting Colorado Ute Elec. Ass’n, Inc. v. Public Utils. Comm’n, 602 P.2d 861, 865 (Colo. 1979).  Grand Junction claims that in this case the facts are essentially identical to those in the Crystal Valley case and it is arbitrary and capricious to have two cases with essentially identical facts and legal findings reaching two completely different conclusions.  Grand Junction asserts that the ALJ incorrectly found that, if increasing urbanization is necessitating a grade separation, the roadway authority must bear the majority of costs.  See Grand Junction’s Exceptions, p. 18.  Finally, Grand Junction claims that the ALJ erred and considered exhaustion of grade separation funding when making his cost allocation decision.  Grand Junction states that any concerns with respect to exhaustion of funds many not be used to penalize a single applicant and must be addressed in the Rules or legislation.  Id., p. 21.

30.
Union Pacific states in its Reply that highway safety, which necessitates vertical sag and crest curves, benefits only the roadway users.  Union Pacific cites § 40-4-106(3)(b)(III), C.R.S., which states that “to the extent that the requirements of the railroad corporation or railroad corporations and the state, county, municipality or public authority in interest generate additional costs beyond that necessary to provide the grade separation, such costs shall be borne by the responsible entity.”  Union Pacific argues that holding the railroad responsible for sag and crest curves would violate § 40-4-106(3)(b)(III), C.R.S., since highway safety has nothing to do with providing a theoretical structure that would separate the highway and the railroad.  Union Pacific finally states that requiring a design for cost allocation cases that would include sag and crest curves would add to the cost of defending a grade separation case.  

31.
Union Pacific argues in its Reply that Grand Junction is asking for an allowance for unlisted items as part of the theoretical structures in the amount of $576,420 for the 25 Road theoretical structure and $378,081 for the State Highway 50 theoretical structure.  Union Pacific agrees with the ALJ that such a request was speculative and that, because the theoretical structures will never be built, what amounts to a contingency cannot be included in the costs of the theoretical structure.  While Union Pacific does agree that contingency is appropriate for construction bids, Union Pacific questions what remedy the parties would have before the Commission if it was later determined that the contingency was underestimated or overestimated.  According to Union Pacific, inclusion of contingency would inject considerable uncertainty into awards before the Commission.  See Union Pacific Reply, p. 5-6.
32.
With respect to the cost allocation issue, Union Pacific states in its Reply that both the present case and prior Commission decisions relied on by Grand Junction involve unique facts and circumstances.  It states that sufficient evidence was presented during the hearing to justify allocation of two thirds of the costs of the theoretical structures to Grand Junction and one third to Union Pacific.  
D.
Union Pacific’s Exceptions
35.
In its Exceptions, Union Pacific argues that the ALJ incorrectly rejected the  proposal that Union Pacific be assessed only a percentage of the incremental costs due to the presence of its railroad tracks and rights of way at the two proposed crossings.  Union Pacific points out that the Recommended Decision does not distinguish between the grade separations which are necessary due to the presence of the railroad at the crossing from the grade separations which would be necessary even if there was no railroad at the crossing, due to functionality and purpose of the intersecting roadways.  See Union Pacific’s Exceptions, at ¶14.  Union Pacific argues that the Recommended Decision creates a windfall to the roadway authorities, in violation of statutory and legislative intent.  Id., at ¶18.  
36.
Union Pacific claims that, with respect to the proposed crossing at Highway 50 and Riverside Parkway, the presence of its railroad tracks and rights of way will cause the grade separated overpass to be wider by 200 feet.  Id., at ¶8.   Union Pacific argues that it should pay only a percentage of the cost of that additional width.  With respect to the proposed crossing at 25 Road, Union Pacific claims in its Exceptions and Statement of Position that it caused no incremental cost to that grade separation project and therefore should not pay any portion of that project.  Id., at ¶11.

37.
Grand Junction responds that Union Pacific’s incremental cost argument misapplies the law.  Section 40-4-106(3)(b)(III), C.R.S., plainly states that costs “for that portion of the project which separates the grades and constructs the approaches thereto” must be shared between the railroad and the roadway authority.  Grand Junction states that Union Pacific’s argument would allocate 100 percent of approaches and ramps to cities, contrary to the law.   

38.
In its Reply, Grand Junction states that Union Pacific’s claim relies on facts that are incorrect and not in evidence.  With respect to the crossing at 25 Road, Grand Junction states that the claim that the grade separation project would be necessary even if the railroad tracks were not there is incorrect and unsupported by the record.  In fact, Grand Junction states that, but for the existence of the railroad tracks, the crossing could be, and likely would be, constructed as an at-grade crossing.  See Grand Junction’s Reply, pp. 2-3.  With respect to the crossing at Highway 50, Grand Junction points out that, in its Statement of Position, Union Pacific claims that it caused an additional bridge span of 58 feet, but in its Exceptions, it claims that the additional span is 200 feet. Grand Junction asserts that since the facts asserted in the Exceptions are different from the facts presented to the ALJ, Union Pacific’s Exceptions with respect to this crossing and this issue must be denied. Id., p. 4.  Grand Junction argues that the incremental cost approach offered by Union Pacific’s argument misapplies § 40-4-106(3)(b)(III), C.R.S., and must be rejected.  This approach, according to Grand Junction, would allocate 100 percent of the costs of the approaches to the grade separation to roadway authorities, contrary to the statute.  Id., pp. 4-5.
E.
Analysis 

1.
Sag and Crest Vertical Curves

39.
The record in this matter shows a discrepancy regarding the use of sag and crest vertical curves in a theoretical structure.  Grand Junction’s witness states that he has always used sag and crest vertical curves when designing theoretical structures submitted to the Commission for approval, and provides evidence of two such previous applications.  See Testimony of Jaymond W. Brasher, Transcript 04/16/2007, p. 174, lines 1-16; p. 108, line 23 through p.184 line 9.   However, no evidence was provided in the record showing that such designs were ultimately approved by the Commission for cost allocation.  Conversely, Union Pacific’s witness states that she has always been instructed to use a 6 percent approach grade with a simple up, over, and down design.  See Testimony of Rebecca Davidson, Transcript 04/17/2007, p. 137, lines 14 through 24.  Again, no evidence was provided in the record showing that such designs were ultimately approved by the Commission for cost allocation. 
40.
A review of Commission Decision No. C84-158 shows that the Commission has used the 6 percent approach grade in the past.  However, that decision is silent on whether the 6 percent approach grade was used with sag and crest vertical curves or with a simple up, over, and down design.  

41.
Given that our rules in the matter discuss a minimum project, we agree with the ALJ and Union Pacific that sag and crest vertical curves should not be included in the theoretical structures and a 6 percent grade, without transition curves, should be adopted.  The Rules do not address sag and crest vertical curves.  See Recommended Decision, at ¶165.  The ALJ correctly determined that the above components of an actual grade separated overpass are solely required of the roadway authority and therefore the associated costs must be borne entirely by Grand Junction.  Id.   

42.
The ALJ noted that sag and crest vertical curves are needed for the actual grade separations because of the speed limit established for Riverside Parkway and resulting sight distance requirements. The speed limit and resulting sight distance requirements significantly impact the cost and design of the actual facility and are not within the control of the Commission.  The ALJ properly found that the elements included in a theoretical structure should be within the control of the Commission so that the costs associated with those elements may be controlled and reviewed.  Id.  

43.
We disagree with Grand Junction that we have control of the design speed of a theoretical structure.  While it is correct that the Rules 7201(h)(I-IV) define the specific roadway classifications, the Rules do not address design speeds associated with particular roadway classifications.  Design speeds for roadway classifications can vary from jurisdiction to jurisdiction.  As a result, the length of the approaches and transition curves of an actual grade separated structure will vary.  Consistency in the design of theoretical structures is an important policy consideration so that one jurisdiction does not gain a cost advantage over another jurisdiction simply because of its design criteria.   

2.
Unlisted Items
44.
The record in this matter also shows discrepancy regarding contingencies and unlisted items.  Contingency is an item included in construction bids that accounts for those unknowns of a project.  By example, if geotechnical samples show clay in an area where bridge piles are to be driven, but hard rock is actually encountered once construction starts, the increased cost of that unknown will be covered by the contingency estimate.  In contrast, an allowance for unlisted items covers those items that are known to be part of the final project, (e.g., signing, striping, and landscaping), but for which the costs are unknown at the time of a preliminary design.

45.
In reviewing our Rules, we note that the requirement of an applicant to provide a preliminary design does not list specific items that should be included in or excluded from the preliminary theoretical structure design estimate.  We interpret our Rule regarding the provision of a preliminary design to be open-ended, meaning that some items will be specifically listed in the preliminary cost estimate while other items will not.  We acknowledge that there are items which would be specifically identified in later stages of design and estimate that will not be specifically listed in the preliminary stage of design and estimate.  

46.
Given our review of the record and our interpretation of our Rule requiring a preliminary design for a theoretical structure, we grant Grand Junction’s Exceptions with respect to inclusion of an allowance for unlisted items.  We will allow for a 10 percent allowance for unlisted items in the theoretical structure to be included in Grand Junction’s application.

47.
With the inclusion of the 10 percent allowance for unlisted items, we revise the estimate of costs to be allocated for the minimum project for grade separation at 25 Road to be $5,069,937, and for the grade separation near 4th Avenue to be $3,786,263.  

3.
Cost Allocation 


48.
In a recent decision, we relied on the base case methodology to compare the benefit and the need of grade separation projects to railroads and roadway authorities in interest.  See In the Matter of the Crystal Valley Metropolitan District No. 1, for Authority to Construct a New Grade Separation at the Crossing of the Union Pacific Railroad Track at Crystal Valley Parkway Over Plum Creek, Douglas County, Colorado, Commission Decision No. C07-0839, issued on October 3, 2007 in Docket No. 04A-592R, at ¶¶14-15.
  In Crystal Valley, base case methodology was presented as follows:  
Mr. Baier testified that construction of a grade separation project benefits the public authority because it eliminates injury and death due to collisions between trains and road traffic; eliminates delays for the public waiting for trains to cross, including emergency road vehicles; and reduces environmental impacts related to pollution from idling cars at the crossing. The railroad benefits from the grade separation project because it complies with its duty under § 40-4-106(1), C.R.S., to promote and safeguard the health and safety of its employees, passengers, and the public.  The grade separation structure eliminates the possibility of damages to switches, tracks and equipment, decreases possibility of train delay or derailment, and avoids costs of installation and maintenance of at-grade safety devices.  Finally, benefits to the railroad come in the form of reduced tort liability due to injuries to railroad employees and passengers. Mr. Baier testified that it is difficult to quantify the benefits to the railroad and the public authority, but they are shared equally.

With respect to responsibility for need for the project, the base case methodology is based on the premise that the public authority and the railroad are equally responsible for the grade separation project since it would not be required if both did not occupy the same right of way.  

49.
The Recommended Decision correctly states that § 40-4-106(3)(b)(III), C.R.S., and Rule 7207(a), read together, create a rebuttable presumption in favor of a 50-50 cost allocation between the railroad and the public authority in interest.  The ALJ ruled that, since Grand Junction requested cost allocation according to the rebuttable presumption, its prima facie case does not need to address more.  While Union Pacific introduced substantial evidence on quantitative methods of assigning benefit and need to the railroad and the public authority during the hearing, it did not offer these alternative methods, such as modal time of occupancy or GradeDec, in its Exceptions.  

50.
In its exceptions, Grand Junction refers extensively to the Crystal Valley decision.  In Crystal Valley, the Commission denied Union Pacific’s exceptions to a recommended cost allocation of one half of the costs of theoretical structure to Union Pacific and one half to Crystal Valley, a special district.  Grand Junction states in its Exceptions that while the Commission is not bound by the doctrine of stare decisis, consistency in administrative rulings is essential.  See Grand Junction’s Exceptions, p. 10, quoting Colorado Ute Electric Ass’n, Inc. v. Pub. Utils Comm’n, 602 P.2d 861, 865 (Colo. 1979).  Grand Junction states that it is arbitrary and capricious to have two cases with essentially identical facts and legal findings reaching two completely different conclusions.  Id.  

51.
Grand Junction compares the facts and legal conclusions in this case with those in Crystal Valley.  Grand Junction points out that the grade separation in Crystal Valley was necessitated by increasing urbanization of the surrounding area, including residential and commercial developments, and a proposed interchange with I-25.  This circumstance may change the scope of the railroad’s duty to promote and safeguard the health and safety of its employees, passengers, customers, and the public.  See Grand Junction’s Exceptions, p. 13; Decision No. C07-0839 at ¶29; Decision No. R07-0352 at ¶26. Grand Junction correctly states that, in the present case, the ALJ also found that the two grade separations were also necessitated by increasing urbanization of the surrounding area.  See Recommended Decision, at ¶209.  

52.
Grand Junction next points out that in Crystal Valley, the Commission affirmed a ruling by the ALJ that Union Pacific’s proposed quantitative methodology for assigning benefits of a grade separation project to the public authority and the railroad was flawed and inconsistent.  See Grand Junction’s Exceptions, p. 14.  The ALJ in Crystal Valley ruled that GradeDec, among other things, subjectively assigns all of the public safety benefits to the public authority.  See Decision No. R07-0352, at ¶30.  In addition, Union Pacific did not utilize GradeDec to measure avoided third party liability benefits to the railroads and relied on unreliable input data instead.  Id., at ¶33.  Grand Junction states that, in this case, the ALJ likewise rejected Union Pacific’s proposal to utilize GradeDec to quantitatively measure benefits of the two grade separated projects to the railroad and the public authority.  See Grand Junction’s Exceptions, pp. 15-16; Recommended Decision, at ¶¶215-218.  

53.
Grand Junction also points out that, in Crystal Valley, the ALJ determined that the public authority and the railroad were equally responsible for the need of the grade separation project.  See Grand Junction’s Exceptions, p. 13. The ALJ in Crystal Valley also found that Union Pacific will substantially benefit due to elimination of tort liability predicated on motor vehicle-train accidents, reduction of train derailment and injuries to employees, elimination of damage to railroad equipment, and reduction of train delays.  See Decision No. R07-0352, at ¶20.  Grand Junction correctly states that, in the present case, the ALJ likewise found that the railroad and the public authority are equally responsible for the need of the two grade separated structures.  See Recommended Decision, at ¶212.  The ALJ found in the present case that Union Pacific also benefits from the two grade separation structures because of elimination of tort liability due to motor vehicle-train accidents, reduction of train derailment, train delays, injuries to railroad employees, and elimination of damage to railroad equipment.  See Recommended Decision, at ¶¶178, 191, 201, 215, and 216.  In addition, Grand Junction points out that in the present case the ALJ found that Union Pacific would additionally benefit from avoided maintenance of crossing signals at existing at-grade crossings and theoretical at grade crossings at the proposed locations and avoided negative public perception following potential accidents at at-grade crossings.  See Grand Junction’s Exceptions, p. 16; Recommended Decision, at ¶¶192-193.  

54.
Grand Junction argues that, because the above facts and legal conclusions are the same for both cases, it was “arbitrary and capricious” for the ALJ in the present case to find that Union Pacific overcame the 50-50 cost allocation rebuttable presumption when the ALJ in Crystal Valley did not.  We disagree. It is true that there are similarities between the two cases, but there are important differences as well.  In this case, testimony was introduced that the proposed Riverside Parkway, of which the two grade separated structures will be a part, will relieve traffic congestion on I-70B, provide improved through traffic from the historic Riverside neighborhood, support community planning studies, provide improved access to Lower Downtown Grand Junction, eliminate at-grade rail crossings, improve overall traffic system safety and mobility, and enhance quality of life for all Grand Junction citizens.  See Summary of Direct Testimony of James Shanks, Hearing Exhibit 2.  The ALJ therefore found that Grand Junction will receive benefits from the two grade separated structures well beyond improved safety at the two crossings, while Union Pacific will not receive any benefits beyond the crossings.  See Recommended Decision, ¶221.  On the other hand, in Crystal Valley there was no testimony introduced and the ALJ did not make any findings that the benefits of the grade separation project to the public authority will extend beyond the crossing itself.  

55.
We find that these additional findings made by the ALJ in this case support a cost allocation other than on a 50-50 basis and sufficiently distinguish this case from Crystal Valley.  Contrary to the argument made by Grand Junction in its exceptions, the ALJ did not deviate from the rebuttable presumption because the grade separations were needed due to increased urbanization of the area, but because the public authority will receive far more extensive benefits than the railroad.  The facts and legal conclusions of the two cases therefore are not “essentially identical” as Grand Junction claims.  We agree with Union Pacific that both the present case and Crystal Valley involve unique facts and circumstances and that there is sufficient evidence to justify allocation of two thirds of the costs of the two theoretical structures to Grand Junction.
56.
We disagree with Grand Junction that the ALJ considered exhaustion of grade separation funding when making his cost allocation decision.  Grand Junction is correct that concerns with respect to exhaustion of grade separation funds may not be used to penalize a single applicant and must be addressed in the Rules or legislation.  In this case the ALJ simply mentioned the fact that grade separation funds are limited and must be utilized to promote public safety.  Id.  He allocated two thirds of the costs of the two theoretical structures to Grand Junction because he found that the benefits of the two grade separations to the city will extend far beyond improved safety at the two crossings.

4.
Union Pacific’s Incremental Cost Approach

57.
We agree with the ALJ and Grand Junction that the incremental cost approach advanced by Union Pacific’s argument misapplies the law and must be rejected.  Section 40-4-106(3)(b)(III), C.R.S., states that “[t]he railroad corporation or railroad corporations and the state, county, municipality, or public authority in interest shall share the costs for that portion of the project which separates the grades and constructs the approaches thereto.”  The ALJ found that the incremental cost approach “flies in the face of” § 40-4-106(3)(b)(III), C.R.S., and we agree.  See Recommended Decision, ¶213.  This approach would allocate 100 percent of the costs of the approaches to the grade separation to the public authority, contrary to the statute.  We disagree with Union Pacific that, implicit in the statute, there is any sort of recognition that separation of the grade must be necessary even if the railroad was not present.  In assessing the plain language of the statute, the court should not read a statute to create a condition that the plain language does not suggest, warrant, or mandate.  See Common Sense Alliance v. Davidson, 995 P.2d 748, 753 (Colo. 2000).  The courts (and the Commission) should avoid adding to a statute which the legislature did not deem proper.  Id; Town of Telluride v. Lot Thirty-Four Venture, L.L.C., 3 P.3d 30 (Colo. 2000).  We also agree with Grand Junction that the question of whether the two proposed crossings would need a grade separation even if Union Pacific tracks were not there was not addressed in evidence and that there is a discrepancy between what was presented in Union Pacific’s Statement of Position and its Exceptions.  

58.
We revise our estimate of the costs to be reimbursed by Union Pacific to Grand Junction to be $2,120,979 for the 25 Road grade separations and $1,463,319 for the grade separation near 4th Avenue.

F.
Policy 

59.
From the issues raised in the record in this matter, it is clear that the Commission Rules regarding cost allocation of grade separation structures could be improved.  The rules appear to lack the necessary definitions for the parties to design, estimate, and review a structure for the purposes of allocating costs.  We experienced difficulties ourselves in this docket and are troubled by the fact that we are reviewing a project that will never be built and allocating the costs of expensive structures based on that  project.  

60.
We are also mindful of the statutory cap limiting the amount that any Class I railroad corporation must pay towards the separation of grades to two-million-five-hundred-thousand-dollars for all crossings in a given year.  See § 40-4-106(3)(b)(I)(A), C.R.S.  Although the statute allows the Commission to approve individual projects wherein the allocation of the total expenses of the separation of grades to be paid by the railroad may exceed this cap, any allocation over this cap reduces payments for grade separation construction expenses in subsequent years.  

61.
The number of grade separation projects for which applicants are seeking allocation of costs to the railroad has increased in recent years.  The cost of the grade separation structures has increased as well.  This leads to an important policy question of how the Commission should address the targeting and disbursement of these limited funds on a going forward basis.

62.
We believe that it is necessary to reexamine and update the Rules regarding cost allocation of grade separation structures.  With the goal of a thorough evaluation of the grade separation cost allocation rules, we believe that industry workshops will serve as a good starting point for gathering the information necessary for us to craft appropriate rules.  We believe that the railroads, the Colorado Department of Transportation, the Colorado Municipal League, Colorado Counties Incorporated, and other stakeholders will be able to provide valuable insight and important information.  We will require Commission Staff to hold workshops with the stakeholders to gather information for the purposes of entering into a rulemaking regarding the grade separation cost allocation issues.  
II. ORDER

A. The Commission Orders That:

1. The Exceptions to Recommended Decision No. R07-0744 filed by the City of Grand Junction (Grand Junction) are granted in part and denied in part consistent with the discussion above.
2. The Exceptions to Recommended Decision No. R07-0744 filed by the Union Pacific Railroad Company (Union Pacific) are denied consistent with the discussion above.
3. Union Pacific shall reimburse Grand Junction the amount of $2,120,979, which represents the revised ordered portions for the grade separation at 25 Road.

4. Union Pacific shall reimburse Grand Junction the amount of $1,463,319, which represents the revised ordered portions for the grade separation near Fourth Avenue
5. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

6. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATION MEETING
December 20, 2007.
	(S E A L)
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� GradeDec is a cost/benefit model, which calculates costs and benefits to a roadway authority associated with making safety upgrades to highway-rail crossings, based on accident frequency and severity forecasts.  See Id., ¶¶182-183.


� Decision No. C07-0839 addressed exceptions filed by the parties in Docket No. 04A-592R.  Subsequently, Decision No. C07-1053 addressed the Application for Rehearing, Reargument, or Reconsideration filed by Union Pacific.  Decision No. C07-1053 was mailed on December 14, 2007, after the parties filed their Exceptions and Replies in the present case.
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