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I. BY THE COMMISSION
A. Background

1. This matter comes before the Commission for consideration of an Application for Authorization to Implement a Transmission Cost Adjustment (TCA) rider filed by Public Service Company of Colorado (Public Service or Company) on September 7, 2007.  Public Service made this filing pursuant to a recently enacted state legislation, Senate Bill 07-100 (S. B. 100), codified in relevant part at § 40-5-101(4), C.R.S.

2. Section 40-5-101(4), C.R.S., states that:

 
(a)
A public utility shall be entitled to recover, through a separate rate adjustment clause, the costs that it prudently incurs in planning, developing, and completing the construction or expansion of transmission facilities for which the utility has been granted a certificate of public convenience and necessity or for which the commission has determined that no certificate of public convenience and necessity is required. The transmission rate adjustment clause shall be subject to annual changes, which shall be effective on January 1 of each year.


(b)
To provide additional encouragement to utilities to pursue the construction and expansion of transmission facilities, the commission shall approve current recovery by the utility through the annual rate adjustment clause of the utility's weighted average cost of capital, including its most recently authorized rate of return on equity, on the total balance of construction work in progress related to such transmission facilities as of the end of the immediately preceding year. The rate adjustment clause shall be reduced to the extent that the prudently incurred costs being recovered through the adjustment clause have been included in the public utility's base rates as a result of the commission's final order in a rate case.

3. In its Application, Public Service sought to recover on-going capital costs, other than operating and maintenance costs, associated with incremental transmission investment made since its last Phase I electric rate case.  See Application, p. 1.  Public Service proposes an annual true-up to reflect the actual net plant and Construction Work in Progress (CWIP) balances as of year-end as compared to projected balances.  Public Service also proposes a true-up of the revenues that are recovered through the TCA.  Id., p. 7.  

4. Now being duly advised of this matter we grant the Application consistent with the discussion below.

B. Procedural History
5. We gave Notice of the Application on September 10, 2007 to all interested persons, firms, and corporations.  We deemed the Application complete as of its auto-deem date of October 25, 2007, determined that we would hear the proceeding en banc, set a prehearing conference for October 24, 2007, and shortened response time to the interventions to October 19, 2007.  See Decision No. C07-0871, issued October 17, 2007.
6. We held a prehearing conference in this matter on October 24, 2007.  We granted unopposed petitions to intervene filed by the following parties: Climax Molybdenum Company and CF&I Steel (Climax & CF&I), Ms. Nancy LaPlaca, and the Colorado Energy Consumers group.  The Staff of the Public Utilities Commission (Staff) and the Colorado Office of Consumer Counsel (OCC) are interveners by right.  Public Service opposed petitions to intervene of Interwest Energy Alliance (Interwest) and Aquila, Inc., doing business as Aquila Networks – WPC (Aquila) in this docket.  We denied Interwest’s petition to intervene and granted Aquila’s petition to intervene.  We also granted the Motion for Leave to Appear Pro Hac Vice of Renee Parsons, Esq., representing Aquila.  We found that all necessary requirements under Colorado Rules of Civil Procedure 121, 221, and 221.1 have been met.  See Decision No. C07-0920, issued November 2, 2007.
7. At the prehearing conference, Staff raised a legal issue regarding the Application.  Staff argued that the Application implicated the doctrine of retrospective legislation in that it sought recovery of costs through the TCA rider for projects that predate the effective date of the legislation.  Because of these concerns, we found it appropriate to allow the parties to file legal briefs on these issues.  We ordered the parties to file any legal briefs by November 16, 2007.  Id.  Public Service, OCC, Staff, and Climax & CF&I submitted their briefs on November 16, 2007.
8. A Motion for Leave to Late File CD ROM and Request Waiver of Response Time was filed by both Staff and OCC on November 14, 2007.  During the hearing held in this matter on December 3, 2007 we granted these motions.
9. The hearing was held in this matter on December 3, 2007.  Timothy L. Willemsen and James C. Jordan testified on behalf of Public Service, P. B. Schechter testified on behalf of OCC, and Steven C. Brown testified on behalf of Staff.  No witnesses testified for Climax & CF&I, but they cross-examined witnesses testifying on behalf of other parties.  Hearing Exhibits 1 through 6 were identified, offered, and admitted into evidence.  The parties were ordered to submit their Statements of Position by December 10, 2007.
C. Analysis
1. Recovery Period
10. Public Service seeks to recover its on-going capital costs, other than operating and maintenance costs, related to incremental transmission investment made since its last Phase I electric rate case.  Public Service states that § 40-5-101(4), C.R.S., does not contain an express limitation that the utility may recover only the costs incurred after March 27, 2007 (the effective date of the statute) through the TCA rider.  Public Service also points out that § 40-5-101(4)(a), C.R.S., directs the Commission to approve current recovery of the utility’s weighted average cost of capital, including its most recently authorized rate of return on equity, on the “total balance of construction work in progress related to such transmission facilities as of the end of the immediately preceding year” (italics added). Public Service therefore argues that the legislative intent of § 40-5-101(4), C.R.S., was not to limit recovery of costs to those incurred after the effective date of the statute through the TCA rider.   
11.
Staff, OCC, and Climax & CF&I, on the other hand, generally state that Public Service may only recover transmission costs incurred since March 27, 2007, the date that § 40-5-101(4), C.R.S., was signed into law.  Staff, OCC, and Climax & CF&I correctly state that the statute is silent on whether the rider should be applied retroactively to transmission investments made before the effective date of the statute.
  Staff, OCC, and Climax & CF&I rely on the absence of express language of retroactive application to support their position that the legislature did not intend § 40-5-101(4), C.R.S., to apply retroactively.  The parties also point out that the statute is written in the present and not the past tense. Staff, OCC, and Climax & CF&I argue that the legislature could have easily used the past tense if it intended to allow utilities to recover transmission costs incurred prior to the effective date of the statute through the TCA rider.  The parties also state that if the intent of the statute was to “provide additional encouragement to utilities to pursue the construction and expansion of transmission facilities,” then past costs are not recoverable through the TCA rider because utilities cannot be encouraged with respect to something they already did (italics added).  

12.
In addition, Climax & CF&I argues that Public Service may only recover costs related to incremental transmission investment incurred from March 27, 2007 to September 7, 2007 (the date that the Application was filed) as opposed to projected or forecasted costs through December 31, 2007.  Climax & CF&I states that § 40-5-101(4), C.R.S., does not expressly provide for recovery of projected or forecasted costs and that these costs are therefore not  recoverable.  It argues that the Commission cannot assess prudence of a particular transmission investment, as it is required to do, by using projected or forecasted costs.

13.
We agree with Staff, OCC, and Climax & CF&I that Public Service may recover only transmission costs incurred since March 27, 2007 through the TCA rider and that § 40-5-101(4), C.R.S., may not be applied retroactively.  Absent legislative intent to the contrary, the courts presume that a statute operates only prospectively.  City of Colorado Springs v. Powell, 156 P.3d 461, 464 (Colo. 2007); § 2-4-202, C.R.S.  Plain language of the statute, legislative declaration, and legislative history are some of the sources from which legislative intent may be determined.  Id.  We find that the absence of express language of retroactive application is persuasive evidence that the legislature did not intend for § 40-5-101(4), C.R.S., to be applied retroactively.  In addition, the use of present tense, such as “incurs” as opposed to past tense, such as “incurred” supports the position offered by Staff, OCC, and Climax & CF&I that only the costs incurred since March 27, 2007 may be recovered through the TCA rider.  We do not agree, however, with Climax & CF&I that projected or forecasted costs may not be recovered through the TCA rider.  It would not be feasible for a TCA rider that goes into effect on January 1 of each year to include costs incurred through December 31 of the immediately preceding year without using some projected or forecasted costs.  Most importantly, because the TCA rider is subject to a true up, the Commission is still able to assess prudence of a particular transmission investment using projected or forecasted costs.  
2. Use of Year-End Versus Average Balance Methodology


14.
Public Service holds that since § 40-5-101(4)(b), C.R.S., specifically authorizes a public utility to calculate the CWIP component of the TCA rider based on the projected year-end balance, it should also be able to use the projected year-end balance of the net transmission plant-in-service in calculating the rider.  Public Service claims that using the year-end net transmission plant-in-service balance rather than a 13-month average is consistent with the legislative intent to encourage transmission investment by reducing the effects of regulatory lag associated with the recovery of the costs of this investment.  See Rebuttal Testimony of Timothy Willemsen, p. 7, ¶¶6-10.


15.
The OCC asserts that the legislature did not intend to direct the Commission to use a year-end balance for net plant investments.  The OCC points out that § 40-5-101(4)(a), C.R.S., makes no mention of either the year-end balance or the 13-month average balance method for net plant investments.  See Answer Testimony of P.B. Schechter, p. 6.  The OCC maintains that the use of the year-end rather than the average-balance method will artificially increase the utility’s revenue requirement by presenting an inflated cost of capital.  The OCC also states that the use of a year-end balance is not consistent with either Public Service’s baseline of the 2005 net plant investment, or the way that Public Service is regulated by the Commission at this time.  Id., pp. 9-12.

16.
Unlike the CWIP component of S. B. 100, the legislature was silent on the calculation of the net transmission plant-in-service component in regards to the use of a year-end or an average balance method.  The use of the 13-month average balance is consistent with the methodology currently used by the Commission in Public Service rate case decisions.  The average balance method recognizes that plant is added and removed throughout the year, not just at one specific point in time.  By the majority vote, we determine that the use of a 13-month average balance for calculating the net plant component of the TCA rider consistent to OCC’s methodology in PBS-3 of Hearing Exhibit 5 is appropriate.  
3. Costs of Repair/Retirement Work in Progress 

17.
Climax & CF&I points out that the legislative intent of § 40-5-101(4), C.R.S., is to promote investment in the expansion of transmission facilities.  Climax & CF&I states that, in order to achieve this legislative intent, Public Service should  be able to recover only the costs of investments incurred in the construction and expansion of transmission facilities, not the costs related to such work as removal and retirement work in progress as they are not an improvement of the Colorado transmission system.  See Climax & CF&I’s Statement of Position, p. 7.  

18.
Public Service argues that the plain language of the statute shows that the legislature did not intend to limit the TCA rider to only costs incurred in enhancing or expanding the existing transmission infrastructure.  Public Service asserts that the Commission should allow recovery of all incremental transmission investment which would include repair, replacement, and modification of existing facilities as well as expansion and enhancements of the existing infrastructure.  See Public Service’s Statement of Position, p. 7.


19.
We find that the plain language of § 40-5-101(4), C.R.S., does not contemplate differentiating between transmission investment made within the ordinary course of business or incremental investments. Simply the only restriction placed on the recovery of costs is with regard to facilities that the utility has been granted a certificate of public convenience and necessity (CPCN) or for which the Commission has determined that no CPCN is required.  Therefore Public Service should receive recovery of all incremental transmission costs.  

4. Interest on Projected Costs


20.
We agree with Public Service that it is appropriate to develop each year’s TCA rider using the projected CWIP balance at the end of the calendar year.    Because the TCA rider will be developed prior the end of the calendar year, the net plant component will also rely on projections: namely, the projected monthly plant in service balances for some months late in the calendar year.


21.
We want to ensure that the eventual true-up of the rider resolves any differences between these projections and the values that actually occur.  Further, we want to ensure that a utility faces the correct regulatory incentives when developing the projected balances and that the consumers’ interest is served in this process.  This is intended to promote accuracy and equity.

22.
In line with these objectives, we will require Public Service to refund any over-collections of rider revenues that are due to incorrect projections of net plant and CWIP balances with interest as part of the true-up mechanism in the TCA.  The interest shall be calculated using currently approved weighted average cost of capital applied to the difference between projected and actual costs.


23.
The utility may not charge interest to consumers for amounts that were under-collected due to the net plant and CWIP projections.  In this way, the utility faces a clear incentive to get the estimate of CWIP and net plant as accurate as possible.


24.
We encourage the Company to work with Staff and other parties to develop revised tariff language that accomplishes the above objectives.  Since the true-up mechanism will not be applied until after the first year of tariff application, this requirement should not delay the implementation of the first TCA rider.  Therefore, we order the Company to file to revise its TCA tariff to implement this aspect no later than March 1, 2008.

5.
Supporting Documentation in Future Filings 


25.
Staff recommended that we require Public Service to file additional information for each electric power transmission project or accounting reclassification.  It stated that “[t]he additional information proposed above will permit the Commission and its staff to verify that all electric power transmission investments proposed by the Company for inclusion in the TCA calculations are both appropriate and prudent.”  See Answer Testimony of Stephen C. Brown, p. 10.  Staff requested the following information:   

1.
The accounting identification of the project or reclassification.
2.
The name of the project or reclassification.
3.
A brief description of the project or reclassification.
4.
A brief explanation of either: (1) how the project enhances the electric power transmission network of the State of Colorado, or (2) the reason for the accounting reclassification. 

5.
A summary description of work performed or investment made.

6.
The total actual investment for the calendar year.

7.
The estimated additional investment for the calendar year.


26.
Public Service agreed to provide all of the information requested above with the exception of Item No. 4, a brief explanation of either how the project enhances the electric power transmission network of Colorado or the reason for the accounting reclassification.  See Rebuttal Testimony of Timothy Willemsen, p. 5.  Public Service argued that this request would create a new standard for assessing the appropriateness of cost recovery.  According to Public Service, Item No. 4 is not a correct statement of the prudence standard nor is it required in § 40-5-101(4), C.R.S.  Id., p. 6.

27.
Since Public Service agreed to provide Item Nos. 1 through 3 and 5 through 6, we see no need to further address these points, except to direct Public Service to provide the information with its future filings.  With respect to Item No. 4, we find that the information Staff is requesting would be available in a docket where a CPCN is requested or a determination that no CPCN is required.  As a result, there is no reason to require this information in  future TCA filings.  We agree with Public Service that inclusion of such information is related to a determination of prudence,  which is more appropriately addressed in a future docket where a CPCN is requested or a determination that no CPCN is required is made.


6.
Notification for Proposed Tariff Changes


28.
Public Service requested in the Application that all future TCA changes take effect on less-than-statutory notice.  It proposed providing alternative notice through newspaper publication within three days of filing the change with the Commission as it would be less costly than the procedure prescribed by § 40-3-104(1), C.R.S.  Public Service also claimed that this would be a reasonable form of notice for annual or interim filings to adjust the TCA rider.


29.
Staff did not agree that all future TCA changes should take effect on less-than-statutory notice.  Public Service withdrew its request for a blanket approval of alternative notice.  See Rebuttal Testimony of Timothy Willemsen, p. 6.
7.
Tariff Sheet Amendment


30.
Public Service states that, when base rates are changed as a result of an electric rate case, the TCA rider will be adjusted to remove all amounts that are included in the new base rates..  See Direct Testimony of Timothy Willemsen, p. 14.  However, when the proposed TCA rider was filed as Tariff Sheet Nos. 109, 109A, and 109B, there was no language to indicate any changes are required except on an annual basis.  

31.
During the hearing, the OCC questioned Public Service regarding this issue.  Public Service agreed to revise its tariff to incorporate language concerning changes resulting from electric rate cases See Hearing Transcript, pp. 41-42. 
II. ORDER
A. The Commission Orders That:
1. The Application for Authorization to Implement a Transmission Cost Adjustment (TCA) rider filed by Public Service Company of Colorado (Public Service) is granted, in part, consistent with the discussion above.
2. The Motion for Leave to Late File CD-ROM, and Request for Waiver of Response time filed by Staff of the Public Utilities Commission and the Office of Consumer Counsel (OCC) on November 14, 2007 is granted.

3. The costs to be included in Public Service’s 2008 Transmission Cost Adjustment Rider shall be the costs actually incurred or projected to be incurred between March 27, 2007, the effective date of § 40-5-101(4), C.R.S., and December 31, 2007.  We adopt the application of “Days in Effect Ratio” of 0.767123288 as proposed by OCC and shown in PBS-3 and PBS-4 of Hearing Exhibit 5 for the purpose of calculating this adjustment.  Future filings shall include the costs both incurred and projected between January 1 and December 31 of the prior year.  

4. Public Service shall use the 13-month average transmission plant balance as the basis of the calculation of the incremental revenue requirement of the net plant component of the TCA rider consistent with the OCC’s methodology as described in PBS-3 of Hearing Exhibit 5.

5. We require Public Service to refund any over-collections of rider revenues that are due to incorrect plant account and Construction Work in Progress projections with interest as part of the true-up mechanism in the TCA consistent with the discussion above.  The interest shall be calculated based on weighted average cost of capital.  

6. Public Service shall provide the following information with all future TCA filings for each power transmission project or accounting reclassification:  

1.
The accounting identification of the project or reclassification. 
2.
The name of the project or reclassification.

3.
A brief description of the project or reclassification.

4.
A summary description of work performed or investment made.

5.
The total actual investment for the calendar year.



6.
The estimated additional investment for the calendar year.


7. Public Service shall file, on not less than two business days’ notice, tariffs consistent with this Order.

8. No later than March 1, 2008, Public Service shall file to amend its tariff to reflect the requirements of this Order related to the calculation for the payment of interest on over collected amounts.

9. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

10. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' DELIBERATION MEETING
December 19, 2007.
	(S E A L)
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� In order to distinguish a statute that is merely retroactive from one that is unconstitutionally retrospective, the term “retrospective” is used in regard to a statute which impairs vested rights acquired under existing laws, or creates a new obligation, imposes a new duty, or attaches a new disability, in respect to transactions or considerations already past.  See Ficarra v. Dep’t of Regulatory Agencies, 849 P.2d 6, 16 (Colo. 1993).  The parties in their legal briefs generally agree that § 40-5-101(4), C.R.S., would not be unconstitutionally retrospective even if it were to apply retroactively.


� Commissioner Miller dissented on the matter of charging interest on over-collected balances. 
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