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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a Motion to Dismiss for failure to join an indispensable party filed by Southwestern Investment Group, Inc., SW Chambers, LLC, and SWIG Cutler JV (Landowners).  The Landowners filed this Motion on October 30, 2007. 

In its Motion to Dismiss for failure to join an indispensable party, the Landowners claim that the issues surrounding Tri-State Generation and Transmission Association, Inc.’s (Tri-State) appeal of the land use decision of the County Commissioners of Adams County would not 

2. be fully and finally resolved without the joinder of the E-470 Public Highway Authority (the Authority) since it owns the “multiple use easement” (MUE), which is a potential site for the improvement project.  The Landowners argue that Rule 19(a) of the Colorado Rules of Civil Procedure (C.R.C.P.) requires the suit be dismissed if an indispensable party is not joined in the action.  The Board of Commissioners of Adams County and the City of Commerce City join in the motion.
3. On November 6, 2007, Tri-State filed its Response.  Tri-State argues that the Landowners’ Motion was untimely, given that Tri-State filed its Application in this case in July 2007, and the Landowners intervened on August 8, 2007.  Tri-State also notes that, prior to filing this Application with the Commission, Tri-State personnel discussed the project with staff from the Authority on their own initiative.  The Authority explained to Tri-State that any decision regarding the Authority would still require a construction permit application from Tri-State and subsequent approval by the Authority’s Board of Directors.  
4. Tri-State argues that, at the conclusion of this docket, the Authority might not be relevant given that Tri-State is attempting to locate the project within private easements that are adjacent to the E-470 right-of-way.  Tri-State also notes that the Landowners’ Motion misses the essence of the appeal, which is the approval of constructing its project above ground, on private property outside of the Authority’s MUE.  Tri-State does not seek adjudication of terms under which the project would be constructed within the MUE. 
B. Findings and Conclusions
5. The Landowners base their motion on C.R.C.P. 19(a), which is a Colorado state court procedural rule regarding “persons to be joined if feasible.”
  C.R.C.P. 19(a) requires that a party shall be joined in an action if:

(1)
in his absence, complete relief cannot be accorded among those already parties, or
(2)
he claims an interest relating to the subject of the action and is so situated that the disposition of the action in his absence may: 
(A)
As a practical matter impair or impede his ability to protect that interest or 
(B)
leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligation by reason of his claimed interest.  If he has not been so joined, the court shall order that he be made a party. 
6. The general test to determine whether a party is “indispensable” turns on whether the case can be resolved without injuriously affecting the right of an absent party.  In zoning cases analogous to this docket, the Colorado Supreme Court has stated that “[t]he tribunal whose acts are to be reviewed is an indispensable party …”  Thorne v. Bd. of County Comm’rs of the County of Fremont, 838 P.2d 69, 71 (Colo. 1981).  In Thorne, several landowners potentially affected by a zoning decision by the Board of County Commissioners of Fremont County argued that the litigation should be dismissed for failing to join them under C.R.C.P. 19.  Id. at 69-70.  The Court determined that even if the permit at issue affected their property, these landowners were not indispensable parties because the ruling was not a general zoning allowance for all parties—the zoning permit only applied to “specific operations proposed by Cyprus and do not reflect a land-use decision of general application and effect.”  Id. at 72.  Additionally, the court noted that no party “has obtained the present right to undertake any activities other than those allowed by the existing agricultural zoning classification.”  Id. at 72-73.  
7. In its analysis, the Thorne Court also applied the tests for what constitutes an indispensable party into the case at hand.  The court noted that the parties at issue were certainly interested parties and allowed to join the proceedings.  Id. at 73.  The court added “a mere interest in the subject matter of the litigation, even though substantial, is not sufficient in itself to warrant a determination of indispensability.”  Id.  Finally, the court recognized that the question of indispensability turns on the particular facts of the case and that, in that particular case regarding a permit, joining all potential parties under the “indispensable” umbrella would be a “procedural burden.”  Id.
8. Like Thorne, other Colorado court decisions indicate that in zoning or land use situations, a party who may be affected is not an indispensable party under C.R.C.P. 19.
  In these cases, the court reasons that a zoning or land use decision is separate from an agreement between the party seeking the permit and the landowner; since the two steps are independent of one another, the party that might be affected may be interested, but not “indispensable” in the zoning proceedings.
9. Based on case law and our analysis, we find that the Landowners fail to demonstrate how the Authority will be impacted indefinitely by the Commission’s ruling on this appeal as required under C.R.C.P. 19(a).  Even though the Authority is an interested party and may intervene in this matter, it is not an indispensable party for purposes of C.R.C.P. 19(a) and has consciously chosen not to participate at this point in Commission proceedings.  Furthermore, the Authority’s interests at this point are speculative, and in the future and if relevant, the Authority may protect its own separate interests regarding the MUE.
10. As a practical matter, the Authority has had, and continues to have, the opportunity to intervene as an interested party.  As Tri-State contended, Tri-State engaged in discussions with the Authority regarding the application process to the Authority if the Commission ordered that Tri-State build its project underground on the MUE.  At that point, Tri-State would be required to initiate different and separate proceedings and applications with the Authority.  

11. For the foregoing reasons, we deny the Landowners’ Motion to Dismiss Tri-State’s Application for failure to join an indispensable party.
II. ORDER

A. The Commission Orders That:

1. The Motion to Dismiss for failure to join an indispensable party filed by Southwestern Investment Group, Inc., SW Chambers, LLC, and SWIG Cutler JV in this docket is denied consistent with the discussion above. 

2. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 5, 2007.
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� Landowners solely base this Motion on the Colorado Rules of Civil Procedure (C.R.C.P.).  Pursuant to 4 Code of Colorado Regulations 723-1-1001, the Commission “may seek guidance from or employ the Colorado Rules of Civil Procedure” (emphasis added).  According to the Commission’s own Rules of Practice and Procedure, it is not bound by the C.R.C.P. and may not strictly adhere to the C.R.C.P. if it chooses to not do so.  





� See, e.g., Friends of the Black Forest Regional Park, Inc. v. Bd. of County Comm’rs of the County of El Paso, 80 P.3d 871, 881882 (Colo. App. 2003) (holding that the U.S. Forest Service was not an indispensable party regarding a developer’s road easement adjacent to federal forest land because litigating the case “does not impede USFS's ability to protect its own interests in subsequent proceedings if it so desires”); City of Colorado Springs v. Mtn. View Electric Ass’n, 925 P.2d 1387, 1384-85 (Colo. App. 1996) (holding that a government agency required to approve a utilities project in Colorado Springs is not an indispensable party under C.R.C.P. 19(a) because there was no indication that the agency objected to the contract at issue and the government agency still had authority over the transaction); Jorgenson v. City of Aurora, 767 P.2d 756, 757-58 (Colo. App. 1988) (holding that in an inverse condemnation action and civil rights action, the city who possessed property subject to an easement at issue was not an indispensable party because the lawsuit has no bearing on the city’s ability to protect its own interests).
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