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I. By the Commission

A. Statement

1. This matter comes before the Commission for consideration of an application to execute a transfer of jurisdictional telecommunications providers filed by American Fiber Network, Inc. and United Systems Access, Inc. (USAI) (jointly, (USAI/AFN) on October 22, 2007.

2. On October 29, 2007, the Commission issued a Notice of Application Filed, giving notice to all interested parties.  Staff of the Commission (Staff) intervened on December 3, 2007 and requested a hearing.  Staff expressed possible concerns with the financial position of USAI and whether this Commission should require USAI to post a bond as allowed by § 40-15-503.5, C.R.S.

3. On December 10, 2008, USAI filed a letter with the Commission indicating that it would post a bond as a condition of approval of the application.  USAI agreed to post a bond in the amount of $200,000 within 20 days of the close of the transaction.

4. Now, being fully advised in this matter, we deem the application complete and grant the application consistent with the requirements discussed below.

5. Pursuant to § 40-15-503.5, C.R.S., USAI/AFN shall maintain a letter of credit for a period of three years from the date that the requested transfer has been closed.  Such letter of credit must be renewed annually by USAI/AFN for a period of three years.  USAI/AFN shall file with the Commission a verified statement, signed by an officer of USAI/AFN, attaching the original and two copies of the letter of credit to the verified statement.  The beneficiary of the letter of credit shall be the Colorado Public Utilities Commission.  This filing shall occur no more than 20 days after the close of the transfer.

6. The letter of credit shall be in the amount of $200,000, for the duration of the letter of credit.  The issuer of the letter of credit shall be rated “secure” by A.M. Best Company, Inc.  The monies from the letter of credit shall be disbursed as set forth in this paragraph in the event of the issuance of an order by the Commission resulting from a formal complaint.  Disbursement of the letter of credit shall be made as described below:

 
a.
To funds mandated by the Commission and Colorado statute, including the Colorado High Cost Support Mechanism, the Low Income Telephone Assistance Program, the Fixed Utilities Fund, 9-1-1, and the Telecommunications Relay Service;

 
b.
To wholesale telecommunications provider(s), specifically for services provided to USAI/AFN for which payment has not yet been received on undisputed amounts; and for the wholesale telecommunications provider’s costs of providing notice to customers if USAI/AFN fails to do so due to USAI/AFN’s discontinuance of providing service, after verification of those costs by Staff;

 
c.
To refund customer deposits and prepayments for telecommunications services not yet received in the event that USAI/AFN discontinues service to its customers.  Upon attestation by an officer of USAI/AFN that all refunds owed to customers for payment for services not yet received has been rendered and the disbursement of the funds to all other parties has been completed, the Commission shall disburse to USAI/AFN any remaining proceeds from the letter of credit up to the amount of the refunds USAI/AFN issued to customers; and

 
d.
For Commission-incurred costs for items including, but not limited to, notices mailed by the Commission or the designated default provider if USAI/AFN discontinues service and fails to mail notice to customers, as required by 4 CCR 723-2-2108; any Commission-incurred costs associated with the transitioning of customers to another provider; and any Commission-incurred bankruptcy court costs.

7. At any time any portion of the letter of credit is disbursed, USAI/AFN shall obtain an addition to the current letter of credit or a new letter of credit for the amount required.

8. USAI/AFN shall be considered in default of the letter of credit in the following circumstances:

a.
If USAI/AFN; 


i.
untimely (late by more than 30 calendar days which period shall begin on the first day after the due date) remits or fails to remit payments to statutory funds (including the Colorado High Cost Support Mechanism, the Low Income Telephone Assistance Program, the Fixed Utilities Fund, 9-1-1, and the Telecommunications Relay Service); and

ii.
untimely pays or fails to pay any refunds, credits or deposits owed to customers and untimely files or fails to file Commission-required reports including, but not limited to: annual reports; verified annual statements of line counts and letter of credit amounts; verified statements of letter of credit renewal or modification; and/or violation of any Commission rules concerning regulated telecommunications providers.

9. Occurrence of any or all of the items described in Paragraph No. 8 above shall be cause for Staff to request that the Commission issue a formal complaint concerning the actions of or failure to act by USAI/AFN as well as to make recommendations to the Commission concerning USAI/AFN’s letter of credit and the status of USAI/AFN’s certificate of public convenience and necessity (CPCN).  In the event the Commission issues an order resulting from a formal complaint that finds USAI/AFN is in breach of any or all of the items described in Paragraph No. 8 above, the Commission may authorize its representatives to draw on the letter of credit.  No demand for a draw on the letter of credit shall be honored by the issuing bank, absent an order resulting from a formal complaint issued by the Commission authorizing its representative to draw on the letter of credit. 

10. USAI/AFN will not discontinue service to customers for any reason unless the Commission has granted its application to discontinue pursuant to 4 Code of Colorado Regulations (CCR) 723-2-2108.  In accordance with § 40-5-105, C.R.S., USAI/AFN cannot sell, assign, or otherwise transfer its Colorado assets that are used in the provision of regulated telecommunications services, including, without limitation, Billing Account Numbers, customers, Interconnection Agreements, and its CPCN, without first having obtained Commission approval.

11. If USAI/AFN fails to perform any or all of the obligations set forth in this Order including, but not limited to, failing to obtain and maintain a letter of credit according to the terms outlined in this Order, Staff shall consider USAI/AFN to be in violation of this Order.  In that event, Staff may request that the Commission issue a formal complaint to determine whether the Commission should take action against USAI/AFN’s CPCN.  In the event the Commission issues an order resulting from a formal complaint that finds USAI/AFN is in violation of any or all of the obligations set forth in this Order, the Commission may authorize its representatives to draw on the letter of credit.  No demand for a draw on the letter of credit shall be honored by the issuing bank, absent an order resulting from a formal complaint issued by the Commission authorizing its representative to draw on the letter of credit.

II. order

A. The Commission Orders That:

1. The Application, filed by American Fiber Network, Inc. and United Systems Access, Inc. (jointly, USAI/AFN) on October 22, 2007 is deemed complete and granted subject to the terms discussed above.

2. Within 20 days of the completion of the transfer of jurisdictional telecommunications providers between USAI/AFN, USAI/AFN shall post a bond in the form of a letter of credit in the amount of $200,000, pursuant to § 40-15-503, C.R.S., as described in the Order above.  

3. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
December 11, 2007.
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________________________________
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CHAIRMAN RON BINZ ABSENT.
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